OO OIS~ WN P

PUB-NP-39

Requests for Information NP 2008 GRA

Q. Please provide a complete copy of all reports Ms. McShane has reviewed which lists
the authorized returns on common equity, and common equity ratios allowed for
Canadian electric utilities by Regulatory Agencies and Boards since 2003.

The following reports, by regulatory jurisdiction, are attached:

Alberta:

Attachment A: EUB Generic Cost of Capital Decision, 2004-052.

Attachment B: Board Initiated Proceeding, 2005 Generic ROE Formula Result,
EUB Order U2004-423.

Attachment C: Board Initiated Proceeding, 2006 Generic ROE Formula Result,
EUB Order - U2005-410.

Attachment D: Board Initiated Proceeding, 2007 Generic ROE Formula Result,
EUB Order - U2006-292.

British Columbia;

NEB:

Attachment E: TGI TGVI Application to Determine the Appropriate Return on
Equity and Capital Structure and to Review and Revise the Automatic
Adjustment Mechanism, BCUC Decision March 2006.

Attachment F: BCUC Letter, Return on Common Equity for a Low-Risk
Benchmark Utility for the Year 2007.

Attachment G: Approval of 2005 Revenue Requirements, 2005-2024 System
Development Plan and 2005 Resource Plan, FortisBC, BCUC G-52-05 2005
Decision.

Attachment H: Pacific Northern Gas Ltd. Project No. 3698411 - Order No. G-
134-05, 2006 Revenue Requirements Application.

Attachment I: TransCanada Pipelines Limited, 2004 Mainline Tolls and Tariff
Application, NEB Decision RH-2-2004 PHASE I1.

Attachment J: Rate of Return on Common Equity (ROE) for 2004, NEB Letter,
2004.

Attachment K: Rate of Return on Common Equity (ROE) for 2005, NEB Letter,
2005.

Attachment L: Rate of Return on Common Equity (ROE) for 2006 NEB Letter,
2006.

Attachment M: Rate of Return on Common Equity (ROE) for 2007, NEB Letter,
2007.

Newfoundland:

Attachment N: Newfoundland Power, Inc., PUB Order No. P.U. 19 (2003).
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Nova Scotia:

Attachment O: Application for Approval of Certain Revisions to its Rates,
Charges and Regulations, NSUARB-NSPI-P-882, March 2006.
Attachment P: Application for Approval of Certain Revisions to its Rates,
Charges and Regulations, NSUARB-NSPI-P-881, March 2005.

Northwest Territories:

Attachment Q: Northland Utilities (Yellowknife) Limited, 2005/06 General Rate
Application, Board Decision 12/2005.

Attachment R: Northland Utilities (NWT) Decision 9-2006.

Attachment S: Northwest Territories Power Corporation, Phase 1 GRA, Decision
13-2007, August 2007.

Ontario:

Attachment T: Union Gas Ltd. and Enbridge Gas Distribution Inc. A Review of
the Board’s Guidelines for Establishing Their Respective Return on Equity -
Decision and Order RP-2002-0158.

Attachment U: Natural Resource Gas Ltd. 2007 Rates, OEB Decision with
Reasons, EB-2005-0544.

Attachment V: OEB, Report of the Board on Cost of Capital and 2"® Generation
Incentive Regulation for Ontario’s Electricity Distributors, December 2006.
Attachment W: Enbridge Gas Distribution Inc., 2007 Rates, Decision with
Reasons — Phase 1, EB-2006-0034.

Attachment X: Hydro One Networks Inc., For 2007 and 2008 Electricity
Transmission Revenue Requirements, Decision with Reasons, EB-2006-0501.

PEI:
e Attachment Y: Maritime Electric Company Limited, for the approval of proposed
amendments to its rates, Order UE06-03.
Quebec:

Attachment Z: Gaz Metro, Decision (French), D-2004-196, September 2004.
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ALBERTA ENERGY AND UTILITIES BOARD

Calgary Alberta

GENERIC COST OF CAPITAL

ALTAGAS UTILITIES INC.

ALTALINK MANAGEMENT LTD.

ATCO ELECTRIC LTD. (DISTRIBUTION)

ATCO ELECTRIC LTD. (TRANSMISSION)

ATCO GAS

ATCO PIPELINES

ENMAX POWER CORPORATION (DISTRIBUTION)

EPCOR DISTRIBUTION INC.

EPCOR TRANSMISSION INC. Decision 2004-052
FORTISALBERTA (FORMERLY AQUILA NETWORKS) Application No. 1271597
NOVA GAS TRANSMISSION LTD. File No. 5681-1

1 INTRODUCTION AND BACKGROUND

On May 6, 2002, the Board received a request from the City of Calgary' (Calgary) that the Board
institute a proceeding to consider generic cost of capital matters for electric and gas utilities
under the Board’s jurisdiction. The Board responded to Calgary by letter dated June 6, 2002,
indicating that it would be appropriate to await the National Energy Board’s (NEB) upcoming
decision on rate of return before proceeding to deal with this issue.

On September 30, 2002, the Board distributed a letter (attached as Appendix 3) to interested
parties indicating that it had decided to call a generic hearing, pursuant to Section 46 of the
Public Utilities Board Act (PUBA), to consider cost of capital matters for electric, gas and
pipeline utilities under its jurisdiction. Gas transmission (pipeline) and electric transmission
companies as well as electric and gas distribution companies under the Board’s jurisdiction
would be included.

In its letter of September 30, 2002, the Board advised that it intended to hold a pre-hearing
meeting to deal with the following issues:

e Determination of the scope of the proceeding and list of issues.

e Determination of procedural matters that might be adopted for such a hearing.

A preliminary list of issues and procedural matters was attached to the September 30, 2002 letter.
Interested parties were requested to consider the preliminary list of issues and procedural matters
and provide the Board with their written submissions on the appropriateness of each issue or
matter, as well as their submissions with respect to additional issues or matters that might
appropriately be considered through such a generic proceeding.

! In its May 28, 2003 letter, the Board indicated that for purposes of the proceeding, utility companies would be

considered as applicants and all other parties as interveners.
? R.S.A.2000, c. P-45
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Generic Cost of Capital

On October 7, 2002, the Board issued a Notice of Proceeding (the Notice). By letter of
November 20, 2002, the Board advised parties that their written submissions as a result of the
Board’s September 30, 2002 letter had been sufficient to clarify the parties’ positions with
respect to the preliminary issues list and that a pre-hearing meeting was therefore not necessary.

By letter dated December 16, 2002, the Board clarified the next steps in the process with respect
to a Generic Cost of Capital proceeding. The Board, in establishing this process, gave regard to
the submissions, concerns and questions initially filed by parties pursuant to the Board’s letter of
September 30, 2002 and the reply submissions filed pursuant to the Board’s letter of

November 26, 2002. The Board set out its rational for consideration of a generic approach to cost
of capital issues and established an initial process module (the Standardized Approach Module)
to consider the preliminary question of the appropriateness of a standardized approach in the
following manner:

The Board continues to seek out opportunities to improve and streamline the regulatory
process and to decrease the overall cost of regulation. The Board is of the view that the
cost of capital matters for gas, pipeline, and electric utilities under its jurisdiction are one
such area worthy of consideration, particularly given its importance within GTA/GRA
proceedings.

The Board notes the amount of regulatory time and accompanying expense that is
expended, whereby parties are engaged in seemingly similar cost of capital issues in
multiple applications. Applicants and interveners often address these issues through
similar investigative, comparative and interpretive methodologies and cost of capital
evidence.

The Board is also cognizant of the increasingly heavy utility regulatory schedule that has
resulted from electric and gas industry restructuring, new and expanding Board
responsibilities, and the general growth and prosperity of the Province.

The Board notes that in previous proceedings, such as the 99/00 Electric GTA, the Board
has addressed the uniformity in treatment between utilities on cost of capital matters by
hearing the consolidated evidence from all applicants in the same proceeding and
rendering a single Board decision (as occurred in Decision U99099). The Board has also
attempted to streamline proceedings in other ways, such as the development of policy
guidelines like the Negotiated Settlement Guidelines.

In a first module as discussed below, the Board, following submissions from parties, will
assess and determine whether or not to proceed further, in a generic process on this issue.
This first module will explore the ability and appropriateness of possibly applying a
standardized approach in Alberta for all major gas, pipeline and electric utilities under its
jurisdiction, whether collectively or on an industry-by-industry basis. Such an approach
may magnify the benefits to all parties and enhance the sustainability of the cost of
capital determination process, and thereby streamline the regulatory process. The Board
wishes to also explore whether the simultaneous airing of views is likely to be more cost-
effective than a separate airing of views over a series of proceedings, which may not be
linked in evidentiary terms.

2 + EUB Decision 2004-052 (July 2, 2004)
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The Board then concluded:

The Board has determined that it will proceed with a written process followed by a Board
decision to address the preliminary issue of whether a standardized approach to cost of
capital, including return on equity, capital structure and cost of debt, has the potential to
achieve reasonable efficiencies while continuing to result in fair and reasonable rates for
all stakeholders. As part of the decision, the Board will determine the subsequent steps, if
any, for this generic proceeding.

The Board also presented the initial questions to be considered in the Standardized Approach
Module and the Board set out the schedule for the Standardized Approach Module.

Having reviewed the written submissions of the parties on the preliminary questions in the
Standardized Approach Module, the Board concluded this module on April 16, 2003 by issuing a
Notice of Hearing in respect of the continuation of the Generic Cost of Capital proceeding. The
Board noted:

Having considered the submissions received from the above parties, the Board is of the
view that a standardized approach to rate of return on equity and capital structure has the
potential to achieve certain positive benefits including reduced regulatory costs, while
continuing to result in a fair return for all utilities and in just and reasonable rates for all
customers. The Board has therefore determined that it will proceed with a generic cost of
capital hearing to focus on the possibility of establishing a standardized approach to rate
of return on equity and capital structure for all utilities under the jurisdiction of the
Board.

The letter also dealt with transitional issues, minimum filing requirements, and set out a scope
for the Generic Cost of Capital Proceeding. The Board also established a preliminary schedule
that would result in a hearing commencing on November 12, 2003.

By letter dated May 28, 2003, the Board remarked:

The Board notes that no party objected to the Board’s preliminary scope of the
proceeding. Accordingly, the Board confirms the scope for the Generic Cost of Capital
Proceeding as set out in Appendix A.

Appendix A of the May 28, 2003 letter outlined the Scope of the Proceeding as follows:

Return on Equity

1. Return on Equity Methodology

2. Allowed 2004 Return on Equity

3. Annual Adjustment Mechanism

4. Process to Review the Return on Equity

Capital Structure

Capital Structure for Each Utility Sector

Impact on Capital Structure of Utility Holding Company Structures
Adjustments to Capital Structure for Non-Taxable Entities

2004 Capital Structure for Each Utility Company

Events and Process Which Might Result in Adjustments to Capital Structure

DB
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Also in the May 28, 2003 letter, the Board clarified certain transitional issues, refined the
minimum filing requirements and indicated that for purposes of the proceeding, utility
companies would be considered as applicants and all other parties as interveners. The Applicants

are shown below:

Applicant

AltaGas Utilities Inc.

AltaLink Management Ltd.

FortisAlberta (formerly Aquila Networks)
The ATCO Group of Companies®
ENMAX Power Corporation (Distribution)
The EPCOR Group of Companies*

NOVA Gas Transmission Ltd.

Abbreviation
AltaGas
AltaLink

ATCO
ENMAX
EPCOR
NGTL

A complete list of Participant organizations and their abbreviations is provided in Appendix 1.
AltaLink, Aquila and EPCOR collectively referred to themselves as “the Companies”. The Board
notes that effective May 31, 2004, Fortis Alberta Holdings Inc. (Fortis) completed its acquisition
of Aquila and renamed the company FortisAlberta. Any Board decisions or directions in this
Decision respecting Aquila should be read as decisions or directions respecting FortisAlberta.

The Board’s May 28, 2003 letter also included a Preliminary Schedule shown below:

Notice of Hearing
Submissions
Reply Submissions

Ruling on Procedural and Transitional Issues

Utility Applicants Evidence
Information Requests (IRs) to Utilities
IR Responses from Utilities
Intervener Evidence

April 16, 2003
May 12, 2003
May 20, 2003
May 28, 2003

July 9, 2003
July 25, 2003
August 15, 2003

September 12, 2003
September 26, 2003
October 17, 2003
November 5, 2003
November 12, 2003

IRs to Interveners

IR Responses from Interveners
Utility Rebuttal Evidence
Hearing Commencement

By letter dated, June 24, 2003, the Board clarified the minimum filing requirements, identified
electronic filing requirements, and pre-assigned exhibit numbers.

On August 19, 2003, the Board issued a letter advising parties of hearing logistics and a tentative
pre-hearing meeting date to resolve scheduling and procedural matters.

By letter dated October 9, 2003, the Board noted that parties generally did not see a need to
convene a pre-hearing meeting and accordingly the Board cancelled the meeting that had
tentatively been scheduled for October 16, 2003.

3 ATCO Electric Ltd., ATCO Gas, and ATCO Pipelines
4 EPCOR Distribution Inc. and EPCOR Transmission Inc.
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The Board conducted a public hearing from November 12-14, 2003, November 17-21, 2003 and
November 25-27, 2003 at the Board’s offices in Edmonton, and from December 1-5, 2003,
December 8-12, 2003, December 15-16, 2003, January 5-9, 2004, and January 12-16, 2004, at
the Board’s offices in Calgary. A list of parties who appeared at the hearing is included in
Appendix 1. The Board sat for a total of 33 hearing days.

The Board received written argument on or before February 23, 2004 and written reply on or
before April 5, 2004. Accordingly, for purposes of this Decision, the Board considers that the
record closed on April 5, 2004.

The Board notes the full participation of a broad range of stakeholders in the proceeding, the
large number of parties involved, and the diversity and sophistication of the views represented.
The Board also notes the extensive nature of the record of the proceeding which includes pre-
hearing submissions, the minimum filing requirements, a thorough set of responses to
information requests, detailed expert evidence, hearing transcripts, undertaking responses, and
comprehensive argument and reply argument.

Having considered all of the evidence and reviewed the arguments of the interested parties, the
Board sets out its Decision with reasons respecting the Generic Cost of Capital Proceeding
(Proceeding).

Abbreviations not otherwise defined within the body of the Decision are defined in Appendix 2.

2 SHOULD THE BOARD ADOPT A STANDARDIZED APPROACH TO RATE
OF RETURN AND/OR CAPITAL STRUCTURE?

2.1 NGTL Jurisdictional Objection

NGTL submitted that the Board does not have the jurisdiction to implement a formula approach
to establish a fair return for NGTL.

NGTL submitted that the specific jurisdiction of the Board in respect of the determination of the
fair return for any gas utility comes only from section 37 of the Alberta Gas Utilities Act’
(GUA). Section 37 reads as follows:

37(1) In fixing just and reasonable rates, tolls or charges, or schedules of them, to be
imposed, observed and followed afterwards by an owner of a gas utility, the Board shall
determine a rate base for the property of the owner of the gas utility used or required to
be used to provide service to the public within Alberta and on determining a rate base it
shall fix a fair return on the rate base.

(2) In determining a rate base under this section, the Board shall give due consideration
a. to the cost of the property when first devoted to public use and to prudent
acquisition costs to the owner of the gas utility, less depreciation,

amortization or depletion in respect of each, and

b.  to necessary working capital.

3 R.S.A. 2000, c. G-5
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(3) In fixing the fair return that an owner of a gas utility is entitled to earn on the rate
base, the Board shall give due consideration to all facts that in its opinion are
relevant.

NGTL submitted that based on the wording of subsection 37(1), the Board does not have
jurisdiction to fix a fair return for a gas utility “unless and until it has determined a rate base”
for that gas utility. The rate base will vary from year to year, and the Board must determine the
rate base for a particular period before it can determine a fair return for that period. NGTL
argued that the Board cannot make a pre-determination of the fair return for a particular period,
using a formula, and then apply that return to whatever rate base it subsequently determines is
appropriate in respect of that same period. NGTL submitted that application of a formulaic return
to a rate base that has yet to be determined would fetter the discretion of future Board panels and
is not permitted by the statute.

NGTL also considered the wording of section 45 of the GUA, which provides:

45(1) Instead of fixing or approving rates, tolls or charges, or schedules of them, under
sections 36(a), 37, 40, 41, 42 and 44, the Board, on its own initiative or on the application
of a person having an interest, may by order in writing fix or approve just and reasonable
rates, tolls or charges, or schedules of them,

(a) that are intended to result in cost savings or other benefits to be allocated
between the owner of the gas utility and its customers, or

(b) that are otherwise in the public interest.

(2) The Board may specify terms and conditions that apply to an order made under this
section.

NGTL submitted that section 45 of the GUA was implemented to permit approval of negotiated
settlements and does not empower the Board to establish a formulaic approach to fair return.
NGTL submitted that by its terms, section 45 relates to “rates, tolls or charges”, not to return.

NGTL also submitted that the fact it did not raise the jurisdiction issue in the first module of this
proceeding does not prohibit it from raising the issue in argument.

Jurisdiction to Interpret the GUA Provisions

The NGTL position in effect poses the following question: “Does the Board have jurisdiction to
fix a fair return for a gas utility through a standardized approach based on a formula?” (the
Jurisdictional Question) Before the Board can address this question, it must first determine if it
has jurisdiction to interpret the subject provisions of the GUA. The Board finds it does have such
jurisdiction on the basis of the reasons stated below.

The Board notes section 36(1)(a) of the PUBA which provides:
The Board has all the necessary jurisdiction and power

(a) to deal with public utilities and the owners of them as provided in this Act;

6 + EUB Decision 2004-052 (July 2, 2004)
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The Board further notes section 36(2) of the PUBA, which provides:

In addition to the jurisdiction and powers mentioned in subsection (1), the Board has all
necessary jurisdiction and powers to perform any duties that are assigned to it by statute
or pursuant to statutory authority.

In order for the Board to perform the duties assigned to it pursuant to sections 37 and 45 of the
GUA, the Board must be able to interpret and apply the wording of the legislation.

Board also notes the provisions of section 38 of the PUBA, which provides:

The Board may, as to matters within its jurisdiction, hear and determine all questions of
law or of fact.

The interpretation of the Board’s governing legislation is a question of law or of fact.

The Board further notes the decision of the Alberta Court of Appeal in ATCO Electric Ltd. v.
Alberta (Energy and Utilities Board) [2003] A.J. No. 1634, (2003) 339 A.R. 152 as a recent
acknowledgment of the ability of the Board to construe its own legislation.

Accordingly, the Board finds that the ability to interpret sections 37 and 45 of the GUA is within
its jurisdiction.

Is the Matter One of Interpretation?
Next, the Board must determine if the Jurisdictional Question is a matter of interpretation of the
relevant provisions.

The Board finds that the Jurisdictional Question is a question of law or of fact, the answer to
which is dependant on an interpretation of sections 37 and 45 of the GUA and the relevant
legislation taken as a whole. Having found that the interpretation of its own legislation is within
the Board’s jurisdiction, the provisions of section 38 of the PUBA provide the Board with the
authority to settle questions of law or of fact within that jurisdiction.

Accordingly, the Board finds that it has the jurisdiction to address the Jurisdictional Question
and that the question is matter of law or of fact, dependant on the interpretation of the relevant
statutory provisions.

The Jurisdictional Question

With respect to the Jurisdictional Question itself, the Board finds that the proper interpretation of
section 37 of the GUA would allow the Board to determine the capital structure for the relevant
test period (2004 or 2005) for each gas utility under its jurisdiction by way of a generic
proceeding and to establish a standardized approach based on a formula for determining the
return on common equity for gas utilities.

EUB Decision 2004-052 (July 2, 2004) « 7
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The Board makes this finding for the following reasons:

1. In this Decision, the Board has established a standardized approach to setting a rate of return
on common equity (ROE), which is adjusted annually by way of a formula, subject to the
limitations set out herein. In addition, this Decision has established the capital structure for
each utility for the relevant test period. NGTL objects to the adoption of a formula in setting
a fair return that determines a result independently, and prior to, the determination of rate
base. Although, the Board does not agree with NGTL’s submissions in this regard, it does
note and agrees with NGTL’s explanation of the elements of fair return when it states on
page 2 of its Written Evidence, Exhibit 013-04:

The fair return on rate base is fixed by the regulator through determinations of the
deemed utility capital structure, the reasonable cost of debt capital and the fair return on
equity (ROE) capital.

In this Decision, the Board has not determined all elements of the fair return for a Utility.
The Board has implemented a formula in connection with the determination of ROE with an
annual adjustment mechanism. The Board has also set the capital structure for utilities in the
Proceeding for the relevant test period. It has not dealt with the cost of debt capital. Further,
it has left open the possibility that a utility may request changes in its capital structure with
respect to subsequent test periods by way of future general rate applications where
circumstances so warrant. An applicant is also free to apply to the Board to review the ROE
formula in the manner provided for in this Decision. Even without an application by a
particular party, the ROE formula will be subject to review in certain circumstances and in
any event will be considered for review after five years.

This Decision approves a formula and adjustment mechanism for ROE, being one element of
a fair return, following a long and complex public process. The result furthers regulatory and
cost efficiencies while ensuring fairness to parties and future safeguards to address material
changes in circumstance. ROE is not the only element required to determine a fair return. On
its own, ROE is not determinative of the fair return component of a utility’s revenue
requirement. It is only when the ROE is combined with the other elements of the fair return
and then applied to the rate base that it is included within the revenue requirement of a utility
and subsequently in customer rates. Accordingly, the ROE determined in accordance with the
formula approved by this Decision is not included within rates until the remaining relevant
elements of a fair return and the rate base applicable for a particular period have been
determined. With respect to a particular utility, it is the individual panel(s) of the Board
seized with the responsibility of making determinations in respect of the appropriate revenue
requirement for a particular test period and with fixing just and reasonable rates which must
make the final determination that the revenue requirement, inclusive of all elements of a fair
return when combined with the ROE determined in this Proceeding, is appropriate and that
the rates are just and reasonable.

The Board also notes that the embedded cost or appropriateness of existing long term debt is
not reconsidered each time that the rate base is determined. Individual long term debt
issuances are considered by the Board either when the debt is incurred, on a pre-approval
basis, or within a GRA/GTA proceeding. Once approved, long term debt costs normally
continue in the revenue requirement for the duration of the debt instrument
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2. The Board notes and agrees with the submission of CAPP at page 2 of its Reply Argument
that the mechanical approach proposed by NGTL to interpreting the GUA would leave the
Board without clear authority to utilize the ROE mechanism in its determination of what is a
fair return. In this regard, the Board also notes the decision of the Supreme Court of Canada
in Bell Canada v. Canada (Canadian Radio-Television and Telecommunications
Commission), [1989] 1 S.C.R. 1722 at page 1756 where the Court held:

The powers of any administrative tribunal must of course be stated in its enabling statute
but they may also exist by necessary implication from the working of the act, its structure
and its purpose. Although courts must refrain from unduly broadening the powers of such
regulatory authorities through judicial law-making, they must also avoid sterilizing these
powers through overly technical interpretations of enabling statutes.

The Board also notes the decision of the Supreme Court of Canada in ATCO Ltd. v. Calgary
Power [1982] 2 S.C.R. 557, wherein the Court discusses the nature of the powers of the
Board to carry out its responsibilities under the PUBA and the GUA. At page 576, the Court
stated:

It is evident from the powers accorded to the Board by the legislation in both statutes
mentioned above that the legislature has given the Board a mandate of the widest
proportions to safeguard the public interest in the nature and quality of the service
provided to the community by the public utilities.

The Board agrees with the following submission of CAPP appearing at page 2 of its Reply
Argument:

In CAPP’s submission, the GUA is properly interpreted as prescribing a form of
regulation, namely, rate base/rate of return regulation based on depreciated book cost plus
working capital. The GUA does not prescribe how the Board is to determine a fair return
and does not prescribe the exact order in which decisions can be made. Nothing precludes
the Board from adopting an approach in which rate base is determined independently
whatever the level of return and in which return is determined independently of rate base
or other cost items such as debt cost. All that is required is that the rates that result would
be in accord with the Act, namely, be based on rate base/rate of return among other
things.

3. The Board notes that section 45 of the GUA does not require the Board to consider rate base
before fixing or approving rates. The Board notes that such rates would include a fair return
component either explicitly or implicitly. The Board must consider whether such rates are in
the public interest. A consideration of the resultant rates in the context of the public interest
is consistent with fixing just and reasonable rates pursuant to section 37 of the GUA and with
the Board’s approach in this Decision of establishing a just and reasonable standardized
approach to establishing rate of return on equity.

With respect to regulatory efficiency, economy of process, cost effectiveness, and procedural
fairness to all parties, the Board notes CAPP’s submission at page 2 of its Reply Argument that
NGTL failed to question the Board’s jurisdiction in its submissions on the Standardized
Approach Module of the proceeding. The issue that was addressed in that module was whether or
not the Board should proceed further with a generic cost of capital process and the ability and
appropriateness of possibly adopting a standardized approach. While CAPP acknowledged that
jurisdiction couldn’t be conferred by consent, it did call into question the merit of the argument.
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The Board agrees with CAPP that the appropriate time to challenge the jurisdiction of the Board
to establish a standardized approach to elements of a fair return would have been during the
submissions leading to the Board’s decision on April 16, 2003 to proceed with the generic cost
of capital hearing following the Standardized Approach Module. In its letter of December 16,
2002 wherein the Board established the process for the Standardized Approach Module, the
Board stated:

The Board has determined that it will proceed with a written process followed by a Board
decision to address the preliminary issue of whether a standardized approach to cost of
capital, including return on equity, capital structure and cost of debt, has the potential to
achieve reasonable efficiencies while continuing to result in fair and reasonable rates for
all stakeholders. As part of the decision, the Board will determine the subsequent steps, if
any, for this generic proceeding.

The Board’s letter requested parties to respond to specific questions in their submissions.
Question 6 requested parties to respond to the following question:

Would it be correct to consider a standardized approach to setting:
o Utility equity rate of return;
o Utility capital structure; and
e Utility cost of debt,
for all types of gas and electric utilities under the Board’s jurisdiction?

NGTL did not raise its jurisdictional concerns in its response to the Board’s request for
submissions on this first module, nor did NGTL give notice of jurisdictional concerns following
the Board’s initial module decision to continue with the generic cost of capital proceeding
hearing process. In fact, NGTL actively participated in the proceeding, filing evidence, asking
information requests of other parties, presenting 3 panels of witnesses for cross-examination and
cross examining other parties.

NGTL raised its jurisdictional concerns for the first time in written argument. The Board
considers that the appropriate time to have raised the subject jurisdictional concerns was during
the initial module process.

2.2 Should the Board Adopt a Standardized Approach?

AltaGas supported a standardized approach to ROE and capital structure, but only if the starting
points recommended by Ms. McShane were implemented. Similarly, the Companies had no
objection to the adoption of a rate of return adjustment formula providing that the formula was
appropriate and contained reasonable starting point values.

ENMAX had reservations regarding the adoption of a generic approach and submitted that a
generic approach must be flexible enough to account for differences between utilities and to
consistently meet the comparable investment, capital attraction and financial integrity criteria.

ATCO and NGTL opposed a standardized approach to ROE and capital structure. ATCO
submitted that a formula approach would not add to consistency, would not add to predictability
and would not necessarily reduce regulatory lag.
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As discussed in the previous section of this Decision, NGTL submitted that the Board does not
have the jurisdiction to implement a formula approach to establish a fair return for NGTL. NGTL
also submitted that even if the Board could legally implement a formula approach for NGTL,
practical considerations should preclude the Board from doing so; and furthermore, if the Board
establishes a formula for NGTL, then the mitigating measures suggested by Dr. Kolbe were
essential.

All of the interveners supported a generic approach. Benefits cited for a generic approach
generally included improved efficiency of the regulatory process in Alberta, greater consistency
between utilities, and greater certainty and predictability of utility returns. Many interveners
noted that the NEB and other Canadian regulators have had generic approaches in place for
many years, and submitted that there was no reason why a generic approach could not also be
used in Alberta.

The Board notes that some Applicants and all interveners supported a generic approach to ROE
and capital structure. The Board considers that a generic approach would improve regulatory
efficiency. As set out above, the Board does not agree with NGTL that there are legal
impediments to the adoption of a generic process for gas utilities. The Board notes that other
regulators have successfully implemented generic approaches to ROE and capital structure.
Therefore, the Board is not persuaded that there are any practical impediments to the adoption of
a generic process for utilities regulated by the Board.

Accordingly, the Board finds that the evidence in the Proceeding indicates that implementation
of a generic approach is in the public interest and accordingly, the Board will implement a
generic approach to ROE and capital structure. In the following sections, the Board will address
the issues associated with the determinations necessary to appropriately implement this
approach.

3 LEGISLATIVE AND JUDICIAL FRAMEWORK

In its letter of April 16, 2003, wherein the Board indicated its decision to proceed with a generic
hearing, the Board outlined the purpose of the proceeding in the following manner:

Having considered the submissions received from the above parties, the Board is of the
view that a standardized approach to rate of return on equity and capital structure has the
potential to achieve certain positive benefits including reduced regulatory costs, while
continuing to result in a fair return for all utilities and in just and reasonable rates for all
customers. The Board has therefore determined that it will proceed with a generic cost of
capital hearing to focus on the possibility of establishing a standardized approach to rate
of return on equity and capital structure for all utilities under the jurisdiction of the
Board.

This section reviews the legislative and judicial framework that the Board has had regard to in
reaching the determinations made herein.
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3.1 Legislation

Authority to Hold an Inquiry

By letter dated September 30, 2002, the Board indicated that it had decided to call a generic
hearing pursuant to its powers to hold an inquiry under section 46 of the PUBA to consider cost
of capital matters for electric, gas and pipeline utilities under its jurisdiction. Section 46 provides
the Board with the necessary statutory authority to commence the process that has culminated in
this Decision.

The Board also notes that no party has asserted that the Board lacks the jurisdiction to conduct
this generic proceeding. The Board notes however, the assertion of NGTL that the Board lacks
the jurisdiction to establish a fair return for a gas utility unless and until it has determined a rate
base for that gas utility pursuant to subsection 37(1) of the GUA. The Board has dealt with this
objection in Section 2 of this Decision.

Authority to Set Fair Return
The Board’s jurisdiction to set rates and in particular, a fair return for the utilities under its
jurisdiction, is found in the following statutes:

e PUBA, including Part 2, Division 1 and in particular section 90 thereof;

e GUA, including Part 4 thereof and in particular section 37 thereof;

o FElectric Utilities Act® (EUA), including Part 9 thereof and in particular section 122
thereof.

3.2 Relevant Judicial Decisions

Many of the parties quoted passages from decisions of the Supreme Court of Canada and of the
U.S. Supreme Court to delineate the relevant judicial guidance for the Board when embarking on
a process to establish a fair return for the utilities under its jurisdiction. The Board has provided
below extracts from the most frequently cited decisions. These seminal decisions have, in turn,
influenced subsequent decisions referred to by the parties.

In Northwestern Utilities v. the City of Edmonton [1929] S.C.R. 186; [1929] 2 DLR 4 (NUL
1929), the Supreme Court of Canada found at page 192:

The duty of the Board was to fix fair and reasonable rates: rates which, under the
circumstances, would be fair to the consumer on the one hand, and which, on the other
hand, would secure to the company a fair return for the capital invested. By a fair return
is meant that the company will be allowed as large a return on the capital invested in its
enterprise (which will be net to the company) as it would receive if it were investing the
same amount in other securities possessing an attractiveness, stability and certainty equal
to that of the company’s enterprise. In fixing this net return, the Board should take into
consideration the rate of interest which the company is obliged to pay upon its bonds as a
result of having to sell them at a time when the rate of interest payable thereon exceeded
that payable on bonds issued at the time of the hearing. To properly fix a fair return the
Board must necessarily be informed of the rate of return which money would yield in
other fields of investment. Having gone into the matter fully in 1922, and having fixed
10% as a fair return under the conditions then existing, all the Board needed to know, in

¢ S.A.2003,c. E-5.1
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order to fix a proper return in 1927, was whether or not the conditions of the money
market had altered, and, if so, in what direction, and to what extent.’

In Federal Power Commission et al. v. Hope Natural Gas Company, 320 U.S. 591 (1944)
(Hope), the U.S. Supreme Court found at page 591:

The rate-making process under the Act, i.e. the fixing of ‘just and reasonable’ rates,
involves the balancing of the investor and the consumer interests. Thus we stated in the
Natural Gas Pipeline case that ‘regulation does not insure that the business shall produce
net revenues’. But such considerations aside, the investor interest has a legitimate
concern with the financial integrity of the company whose rates are being regulated.
From the investor or company point of view, it is important that there be enough revenue
not only for operating expenses but also for the capital costs of the business. These
include service on the debt and dividends on the stock. By that standard the return to the
equity owner should be commensurate with returns on investments in other enterprises
having corresponding risks. That return, moreover, should be sufficient to assure
confidence in the financial integrity of the enterprise, so as to maintain its credit and to
attract capital. The conditions under which more or less might be allowed are not
important here. Nor is it important to this case to determine the various permissible ways
in which any rate base on which the return is computed might be arrived at. For we are of
the view that the end result in this case cannot be condemned under the Act as unjust and
unreasonable from the investor or company viewpoint.®

In Bluefield Waterworks and Improvement Company v. Public Service Commission of the State
of West Virginia et al., 262 U.S. 679 (1923) (Bluefield), the United States Supreme Court found
at page 692:

The company contends that the rate of return is too low and confiscatory. What annual
rate will constitute just compensation depends upon many circumstances and must be
determined by the exercise of a fair and enlightened judgement, having regard to all
relevant facts. A public utility is entitled to such rates as will permit it to earn a return on
the value of the property which it employs for the convenience of the public equal to that
generally being made at the same time and in the same general part of the country on
investments in other business undertakings which are attended by corresponding risks
and uncertainties; but it has no constitutional right to profits such as are realized or
anticipated in highly profitable enterprises or speculative ventures. The return should be
reasonably sufficient to assure confidence in the financial soundness of the utility and
should be adequate, under efficient and economical management, to maintain and support
its credit to enable it to raise the money necessary for the proper discharge of its public
duties. A rate of return may be reasonable at one time and become too high or too low by
changes affecting opportunities for investment, the money market and business
conditions generally.’

The Board notes that no party took issue with the general consensus that in order for a return to
be fair, it must meet the tests of “‘comparable investment”, “capital attraction” and “financial

integrity” described in the above decisions. The Board concurs that the above decisions are the
most relevant judicial authorities with respect to the establishment of a fair return for regulated

utilities.

7 NUL 1929, at 192-193
Hope, at 603
®  Bluefield, at 692
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4 RETURN ON EQUITY

4.1 Common Return on Equity for all Utilities versus Utility-Specific ROEs

In this section, the Board will address whether there should be a common ROE applicable to all
Applicants or whether there should be utility-specific ROEs. The Board will address the potential
use of an adjustment mechanism for ROE, which could be applicable to either a common ROE
or to utility-specify ROEs, in a later section of this Decision.

The following table summarizes the positions of the parties with respect to the issue of a
common ROE applicable to all Applicants versus utility-specific ROEs:

Table 1. Common ROE versus Utility-Specific ROE Requirements

Recommended or Not Opposed Opposed to Common ROE -
to Common ROE Favoured Utility—Specific ROE
AltaGas Companies
ATCO NGTL
Calgary
CAPP
Cargill
CG

ENMAX
IPCAA
IPPSA

Parties who supported a common ROE indicated that differences in business risk should be
reflected through adjustments to capital structure. Certain of these parties also indicated that in
the event that adjusting capital structure was not adequate to reflect the business risk for a
particular Applicant, the common ROE could be adjusted for that particular Applicant. These
parties generally took the position that the onus should be on each individual Applicant to
establish the need for an exception to the common ROE. Interveners took the position that none
of the Applicants had established such a need. ATCO, while supporting a common ROE,
submitted that an exception was required for ATCO Pipelines.

The Board does not consider that persuasive arguments were raised against the use of a common
ROE. The Board disagrees with NGTL’s view that a common ROE fails to recognize the impact
of leverage on the cost of equity and with the Companies’ view that companies in the same
industry may have different investment risks that require different ROEs. In the Board’s view, a
common ROE approach can accommodate these differences, by adjusting for any material
differences in investment risk that would otherwise occur, through an adjustment to the capital

structure, or, in exceptional circumstances, through a utility-specific adjustment to the common
ROE.

The Board will therefore establish a common, or generic, ROE to be applied to all Applicants.
The Board will address the need for any utility-specific adjustments to the common ROE in the
capital structure section of this Decision.
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In this regard, the Board considers that unique utility-specific adjustments to the common ROE
should only be made in exceptional circumstances where adjusting capital structure alone is not
sufficient to reflect the investment risk for a particular Applicant.

4.2 ROE Methodology and 2004 ROE
4.2.1 Introduction

The following table summarizes the 2004 ROE recommendations of the expert witnesses:

Table 2. 2004 ROE Recommendations by Expert Witnesses

2004
Witness ERP Tests ROE | DCF Test ROE CE Test ROE Recommended
(Sponsoring Party) Applies to Results (%) Results (%) Results (%) ROE (%)
Ms. McShane1? All except ATCO 10.5-10.75 11.0-11.25 No less than 13 11.0-11.5
(AltaGas/ATCO) Pipelines
Dr. Evans? Companies 9.8-104 12 10.5-11.25
(Companies) (for ETI)
Dr. Nerit2 ENMAX 10.05-11.65 10.5-10.95 11.5
(ENMAX)
Drs. Kolbe & Vilbert3 NGTL 1 10.3-14.1,14 11 at 40% common
(NGTL) used as check equity
Dr. Booth?s All 8.12 Confirmed ERP 9-10, used as 8.12
(Calgary/CAPP) of 8.12 was fair check
Drs. Kryzanowski & All 8.05 8.05
Roberts16
(CG)

The Board notes that no party relied directly on an ATWACC approach to setting a fair return
for utilities. For the ERP results in the above table, all experts relied at least in part on the CAPM
form of the ERP test. Most experts also relied in part on various other tests, including other
forms of the ERP test, the DCF test, the CE test, and other measures of comparable investment.
The Board will consider each of these approaches in the following sections.

4.2.2 After Tax Weighted Average Cost of Capital
NGTL’s evidence (Exhibit 013-03) states:

In the first phase of this proceeding, NGTL recommended that the Board cast the issues
net broadly enough to include methodologies other than the traditional. While the EUB
Notice of Hearing does not explicitly exclude the ATWACC approach, it does so
implicitly by establishing the scope of the proceeding in capital structure/return on equity
terms. NGTL has therefore focused its evidence on the traditional methodology, subject
to the fundamental precepts that the cost of equity depends on the amount of financial
risk of the company, and that financial risk changes with capital structure."”

1 Exhibit 005-10-2, Evidence of Kathleen McShane, page 5

"' Exhibit 003-03, Evidence of Robert E. Evans, pages 24 and 25 and Exhibit 012-01, Evidence of Robert E.
Evans Supplement C page C-20

2 ENMAX, Argument, page 16

B NGTL Argument, page 20

4 Exhibit 013-06, Evidence of Michael J. Vilbert, page 52

5 Calgary/CAPP Argument, page 17 and Exhibit 016-11(a), pages 14 and 36

16 CG Argument, page 47

7 Exhibit 013-03, NGTL Evidence, page 5, line 15
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In its Argument, NGTL stated:

In the first phase of this proceeding, NGTL recommended that the Board cast the issues
net broadly enough to include methodologies other than the traditional. The EUB Notice
of Hearing implicitly excluded the ATWACC approach by establishing the scope of the
proceeding in capital structure/return on equity terms.'® (Footnotes excluded)

Notwithstanding NGTL’s statements that the Board had not explici