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1 (2:02 p.m.)
2 CHAIRMAN:
3 Q. Thank you and good afternoon. |'d rather be
4 golfing, | don’'t know about you, But anyway, |
5 guess we have to go through this. 1’d like
6 to, first of al, welcome everybody hereto
7 motions day, thisafternoon. Wedo havea
8 motion from the Industrial Customers which
9 will bethe business on our agenda for this
10 evening. Looking out there, | don’t think we
11 need too many introductions. | do understand
12 that Ms. Janet Henley Andrews will not be
13 continuing onin the proceeding with usand
14 Mr. Seviour, isit, will be -
15 MR. SEVIOUR:
16 Q. That'scorrect. And | will be here for at
17 least the coming month. Whether or not Ms.
18 Andrews regjoins the hearing at some point down
19 theroad is still an openissue. So | will be
20 here for the commencement of this hearing and
21 throughout.
22 CHAIRMAN:
23 Q. Thank you, sir, and welcome.

24 MR. SEVIOUR:
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1 CHAIRMAN:

2 Q. AndI think Mr. Kelly, good day, sir, | don't

3 think you and | have been inthe sameroom
4 together. 1 know | think you’ ve probably been
5 in the room with my colleagues here, but not
6 with me. I'veread your name many timesin
7 transcripts and what have you. And| say

8 hello to you, aswell.

9 KELLY, QC:

10 Q. It'sapleasureto be back, Mr. Chair.

11 CHAIRMAN:

12 Q. Thank you. You may wish to introduce the man
13 onyour right. | don’t recognize -

14 KELLY, Q.C:

15 Q. Present with me isMr. Lorne Henderson of
16 Newfoundland Power.

17 CHAIRMAN:

18 Q. Mr. Henderson, how are you and welcome, Sir.
19 MR. HENDERSON:

20 Q. Good, thank you.

21 CHAIRMAN:

22 Q.Before we get started, are there any

23 preliminary matters?

24 MS. NEWMAN:

25 Q. Thank you. 25 Q. No, Chair, Commissioners, there are none.
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1 CHAIRMAN: 1 position of the Industrial Customersis that
2 Q. Okay. Asl said, the business before usisan 2 it is not, except in very unusua
3 application from the Industrial Customers 3 circumstances, appropriate for Board counsel
4 relative to the evidence of EES Consulting and 4 to be participating essentially asa party
5 Len Waverman for filing with the Board. And 5 before the Board itself inaproceeding of
6 the motion iswith regard to the expert 6 thisnature. In thisinstance evidence has
7 report, | guess, commissioned by the Board to 7 been produced from both EES Consulting and
8 be excluded from evidence. And I'll ask--we 8 Leonard Waverman which Board counsel has
9 do have responses from Newfoundland and 9 indicated she intendsto file with the Board
10 Labrador Hydro with respect to this motion and 10 asif it were the same sort of evidence that
11 we have aresponse as well from Newfoundland |11 any other party would be filing in respect of
12 Power. We have nowritten response from 12 this hearing. And this evidence, as outlined
13 either the Consumer Advocate or Labrador City- |13 in the Application and in the table of
14 Wabush, and | trust we'll probably hear from 14 contents of EES evidence, clearly dealswith
15 you by way of oral submission this afternoon. 15 the substantive issues that are coming before
16 So without further ado I’ll ask the Industrial 16 the Board in respect of this Application. It
17 Customers, Mr. Hutchings, would you be 17 is not evidence such as Grant Thornton
18 introducing the motion, please? 18 produces for the benefit of the Board after
19 HUTCHINGS, Q.C.: 19 examination of books of account and so on
20 Q. Thank you, Mr. Chair. This application 20 which has been traditionally the casefor as
21 addresses the somewhat troubled question that 21 long asany of us, I think, can recall with
22 we've had to deal with previously with respect 22 respect to items of this nature, but thisis
23 to the role of Board counsel in proceedings of 23 evidence that deals with specific substantive
24 this nature. 24 issuesthat are coming beforethe Board in
25 As outlined in the Application, the 25 this matter and takes positions with respect
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1 HUTCHINGS, Q.C.: 1 have a solicitor/client relationship with that

2 tothem and readsvery much like any other 2 counsel. Thedifficulty that thisgivesrise

3 evidence or report of an expert that the Board 3 to, however, is that when this particular

4 would see in connection with this matter. 4 counsel, who isthe Board' s counsel, produces

5 The difficulty that that presentsis one 5 awitness, then this level of independence

6 of reasonable apprehension of bias, as the 6 which Board counsel is required to have is

7 legal term goes. The question is whether all 7 inevitably passed on to the witnesses who may

8 the "parties’ to the proceeding are, in fact, 8 be called by Board counsel. Thereissimply

9 ona level playing field when we are faced 9 too close an association between the Board,
10 with asituation of Board counsel attempting 10 the Board counsel and the witness to allow for
11 to file areport which, in its own text, says 11 aperception of equality among the various
12 it's being presented on behalf of the Board of 12 witnesses who will be coming before the Board.
13 Commissioners of Public Utilities of 13 The Board needs to have a particular and close
14 Newfoundland and Labrador. Quite clearly, the 14 relationship with its counsel. Andit is
15 Board of Commissioners of Public Utilities of 15 simply not to be assumed and the reasonable
16 Newfoundland and Labrador isthe judgein this 16 person, in our submission, would take it that
17 case and not aparty. And itisin our view 17 the relationship between a witness called by
18 not appropriate that evidence be presented on 18 Board counsel who hasthat special position of
19 behalf of the Board. 19 trust with the Board will not be seen to be on
20 This comes back, as | say, to the 20 a level playing field with the other
21 troubled issue of therole of Board counsel. 21 witnesses.
22 And obviously the Board hasand should have 22 There are situations where the Board may
23 counsel to provideit withlegal advice in 23 wish to ensure that certain topics are covered
24 respect of its proceedings. And obviously the 24 in evidence that the partiesthemselves, for
25 Board must have trust in that counsdl, it must 25 whatever reason, are not covering, but that’s
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1 not thecase here. In thecase of EES 1 the substantive issues and take issue with the

2 Consulting, for instance, this iscost of 2 positions of other parties, "independent

3 service evidence. Each of the principa 3 counsel" in thisinstance would be becoming a

4 parties here, Hydro, obviously, Newfoundland 4 party. The role of counsel as described in

5 Power, the Consumer Advocate and the 5 thisarticle, | think, is useful for the Board

6 Industrial Customers aswell asthe Labrador 6 to take into consideration. The notion that

7 City in connection with the issues that 7 before the hearing there should be an

8 interests them haveall produced cost of 8 orientation for Board members, particularly

9 service experts before the Board. Thereis, 9 those who many not have heard such hearings
10 in this case, no gap in the evidentiary record 10 before, which isnot the case in the present
11 which would require that the Board step in to 11 matter as this case obvioudly is experienced.
12 add this evidence to what the parties will put 12 But nonetheless, that is an essential part of
13 before the Board. 13 the role of independent Board counsel.
14 We have provided to you the extract from 14 Then the article goes ahead to deal with
15 the Steineike text where--which deals with the 15 the question of preparation for a specific
16 role of independent counsel to the tribunal. 16 hearing. Anditisnoted on page 216 inthe
17 And | just want to highlight acouple of 17 top paragraph that independent counsel is
18 points from that test for your consideration. 18 retained to be an advisor to, not an advocate
19 On the first page of the extract at the 19 for thetribunal. And that’sin the context
20 bottom paragraph the point is made very 20 of whether he’sin a position to communicate
21 specificaly that independent counsel are 21 to the tribunal everything that he knows. And
22 unusual legal creatures. They are not 22 quite clearly, if he's in receipt of
23 parties, nor are they part of thetribunal. 23 information that is not properly beforethe
24 However, by purporting to offer evidence on 24 tribunal on the record, such information

25 should not be passed on to the Board.

Discoveries Unlimited Inc., Ph: (709)437-5028

Page 5 - Page 8




September 16, 2003

Multi-Page™ NL Hydro 2003 General Rate Application

Page 9 Page 10
1 HUTCHINGS, Q.C.: 1 during the hearing, the learned author says,
2 Also on page 216 under the heading of 2 "Independent counsel’srole is to provide
3 "Bias issues" it is quiteclear, and the 3 adviceto thetribunal. He or she should not
4 article suggests, independent counsel, as the 4 act asif he were amember of the tribunal or
5 name suggests, must be neutral. Where a 5 its chair.  Neither should he or she
6 tribunal’s counsel has an inappropriate 6 participate in the proceedings asif he or she
7 connection to one of the parties an appearance 7 were a party. Otherwise the principa of audi
8 of bias exists that could nullify the 8 alterum partum may be breached.” And that, of
9 proceedings. And thereisreference thereto 9 course, isthe principal that providesfor a
10 the casein the Alberta Court of Appea where 10 fair hearing before an independent tribunal in
11 advisorsto the Board were associated with one 11 order for there to be avalid determination by
12 of the parties and the Court determined that 12 any tribunal to which therulesof natural
13 there was an appearance of bias. And they go 13 justice will apply.
14 on aso to deal with the Mitchell case out of 14 (2:16 p.m.)
15 the Manitoba Court. 1 won’'t deal with those 15 The author goeson to discuss the Brett
16 cases in detail. They don't raise the 16 case inOntario. And point four of the
17 specific point, that issue here, but they do 17 factors considered in there which is shown on
18 illustrate how far courts have gone to protect 18 page 220 isthat one of the complaints against
19 the integrity of the process by ensuring that 19 independent counsel inthat case is that
20 wherever an apprehension of biasexists, a 20 independent counsel appeared to argue as
21 remedy is available. 21 counsel favourable to the prosecution.
22 At page 219 the article deals with the 22 Now, there’ s no prosecution involvedin
23 role of independent counsel during the 23 this, but nonetheless, if Board counsel is
24 hearing. And clearly, under paragraph 2, 24 putting on the record evidence that favours
25 nature of the role of independent counsel 25 one or the other or one or more of the
Page 11 Page 12
1 particular partieswho are before the Board, 1 tribunal.” And one of the solicitations or
2 this point has equal validity, in our 2 counsels givenin that article at the bottom
3 submission. 3 of page 220, item 5 isto refrain from arguing
4 The case--the author goes onthen to 4 with parties, but rather address his or her
5 consider the Adair case, halfway down page 5 adviceto the tribunal. And inevitably, if
6 220. And inthat instancethe tribunal’s 6 Board counsel is calling a witnessto put
7 counsel made known astrong view that the 7 specific positions on substantive issues
8 action of the nurses who were subject to 8 before the Board, he will be at odds with
9 disciplinein that instance was illegal and 9 certain of the other parties. Hewill be
10 took a position that wasnot taken by any 10 descending into the area and becoming asif he
11 other party. The Court said, and the 11 werea party. And thatis, inour view,
12 quotation isin the text, "Solicitors advising 12 clearly not the role of independent counsel.
13 boards have been told more than once by this 13 Page 221 under "Advising the Tribunal and
14 Court and by the Court of Appeal that when 14 Content of the Advice', in the second
15 they descend into the area the impression may 15 paragraph it is clear, he says, "For example,
16 be left that the person facing discipline 16 independent counsel should not provide advice
17 chargesisnot just being judged by the body 17 suggesting how the tribunal should decide the
18 appointed by thelegidature, but as well, 18 merits of the case." Inour submission, no
19 perhaps even chiefly, by a solicitor hired to 19 more should independent counsel call evidence
20 give advice to the Board. Such conduct by the 20 which issuggesting to the Board how the
21 solicitor creates an appearance, the 21 merits of the case should be determined.
22 appearance of unfairness.” So, as thetext 22 The point is made again at the bottom of
23 goeson to say, "Prudent independent counsel 23 the paragraph on page 222 just before the
24 striveto actonly asand to maintain the 24 issue of form of the advice where the noteis
25 appearance of acting only as advisorsto the 25 that if theintervention by counsel is
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1 HUTCHINGS, Q.C.: 1 counsel participating in or being present for
2 excessive, tribunal’s counsel risks creating 2 the deliberations of the tribunal.
3 the appearance of descending into the arena 3 There are anumber of illustrations we
4 and interfering with the adversarial process. 4 can refer to, to show the nature of the
5 And quite clearly, that is something that is 5 problemsthat thisis creating. Even in your
6 not contemplated under our law as it reflects 6 opening this afternoon, Mr. Chair, you
7 the issue of bias. 7 referred to responses coming from Newfoundland
8 It's interesting to note that 223, 8 Power and from Newfoundland Hydro. But, if we
9 rather, at the bottom, in talking of the final 9 look at the situation that we'rein here,
10 address to the tribunal, in the second 10 essentially the Industrial Customers are the
1 paragraph there, the author says, "Thefinal 1 applying party and Board counsel is the
12 address by tribunal’s counsel can be similar 12 responding party. Theresponding party has
13 to but not identical to ajury address by a 13 not filed any responseto this Application.
14 trial judge." Andthat isquite adifferent 14 One might suggest that it's not being
15 thing than advocating for a particular 15 contested and should simply go on that basis,
16 position even if itis aposition that has 16 but clearly, other parties have an interest.
17 been put by awitness called by such counsel. 17 But this is illustrative of thefact that
18 And that creates the very issue itself because 18 simply by proffering this evidence Board
19 the witness has been called by that counsel. 19 counsd is putting one of the parties, in this
20 Quite clearly, as the commentary goes on on 20 instance the Industrial Customers, essentially
21 page 224, "Independent counsel can identify 21 in the position of making an application
22 issues but should not comment on matters of 22 against the Board. And this isthe Board
23 weight or discretion that are for the tribunal 23 before whom we are appearing, which is
24 to decide.” And obviously the pointsgo onin 24 intended to be neutral and fair and impartial
25 terms of the inappropriateness of legal 25 toward us, yet we are effectively put in the
Page 15 Page 16
1 position of making an application against the 1 before you now, according to their filed
2 Board. Equally, thetwo utilities here, by 2 submissions, defending your right, the Board’s
3 filing responses, are put in the position of 3 right, or Board’s counsel’ sright to have this
4 defending the Board and defending the position 4 additional material which may be contrary to
5 that the Board, through its counsel, has 5 their interests come before you. And
6 taken. It isquite clearly not the situation 6 obvioudly the utilities have, perhaps, even a
7 that is contemplated by the legislation which 7 greater interest in ensuring that they are not
8 contemplates an independent fair and impartial 8 put in a position where they are perceived as
9 tribunal sitting apart from and above and 9 acting against or against the wishes of the
10 beyond and untouched by the adversarial 10 Board. But it isan untenable position, in my
11 process over which it presides. But the lines 11 submission, Mr. Chair. Obviously we are al
12 are being seriously blurred here and the 12 here as parties and we want all to exhibit the
13 parties are being put in seriously prejudicial 13 greatest respect for the Board and we don’t
14 positions. It may well be that these 14 want to be taking positions that are
15 utilities--and one would assume, quite 15 unnecessarily contrary to theway the Board
16 frankly, that these utilities would not be 16 wishesto proceed. But effectively, given
17 interested in having what amounts to 17 that someonein the name of theBoard is
18 additional intervenor evidence put before the 18 coming before this tribunal and offering
19 Board. But the Board's evidence is 19 substantive evidence on issues before the
20 effectively intervenor evidence. It is 20 Board, we are put in the position of having to
21 evidence that isbeing filed presumably to 21 react.
22 counter, at least in part, something that one 22 Hydro’' s reply in the matter speaks of the
23 or more of these utilities, and more 23 notion that Board hearing counsel may offer
24 particular, Hydro, | suspect, want the Board 24 evidence. Theextract from Macauley and
25 to do. But, the utilities, nonetheless, are 25 Sprague which is attached, with respect,
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1 HUTCHINGS, Q.C.: 1 may wish to look athispoint, identifying
2 doesn’t directly address that issue. The--in 2 issues. That’'sfine. And that is sufficient
3 Chapter 10 therejust before the enumerated 3 to establish, if you will, if you need to
4 portions on page 10-1 the test reads, "In this 4 establish thevalidity of thenotion that
5 chapter assume that counsel may carry out the 5 Board staff can lead evidence. But it does
6 following activities"  And the ninth 6 not, in our submission, wipe away all of the
7 enumerated item is, "Lead evidence recommended 7 juris prudence which tells us that a
8 by tribunal staff, usually expert evidence, on 8 reasonable apprehension of biaswill arise
9 issues arising in the application." Now, that 9 where evidence is lead on the specific issues,
10 isno more than an assumption. Fine. Let's 10 the substantive issues before the Board by
1 accept it for the purpose of argument that 1 someone who purports to speak on behalf of the
12 that isa correct statement, although in the 12 Board.
13 text it is no more than an assumption. Quite 13 The second extract that was provided
14 clearly thereis room for evidence to be 14 later from Hydro, which | understand is from
15 recommended by tribunal staff and lead before 15 the same text, addresses the notion that--and
16 the Board. And | mean, thisisthe type of 16 thisis the point made in the first paragraph,
17 evidence that we've had from Grant Thornton, 17 "It's not surprising that there has been
18 or specifically tasked by the Board to review 18 considerable debate over whether a court ought
19 accounts and produce some type of report that 19 to be able to appoint an expert witness of its
20 we'veseen. Equally, we have thetype of 20 own." And quiteclearly, therulein Canada
21 report which Grant Thornton has filed on the 21 isthat that is not to occur and judges have
22 rate stabilization plan, for instance, which 22 been overturned for so doing, asyou can see
23 does nothing more than identify the issues and 23 by reading this particular extract. What we
24 suggest the Board may wish to consider this, 24 haveat theend of thisat page 1727 is a
25 the Board may wish to consider that, the Board 25 recommendation of the author.
Page 19 Page 20
1 It's not purporting to be a statement of 1 1726, there's a reference to The Public
2 law. It merely says, "asa result, all 2 Utilities Board Act there, sA 1980, Chapter
3 tribunals should claim access to an inherent 3 P37, Section 19. That has now become Section
4 right to call their own expert witnessesto 4 21 of the Revised Statutes of Alberta, 2000,
5 ensure acomplete and satisfactory record of 5 Chapter P45, and that isthe second section
6 the proceeding, especially where the matter 6 that is reproduced there. Thefirst section
7 impacts upon the public interest.” Thisisan 7 that’ s reproduced is what was Section 14 of
8 opinion on a question of public policy from 8 the Act whichisreferred to in the Re: Public
9 this particular author, but the author, to 9 UtilitiesBoard Act casethat’s attached to
10 give him his due, when we come back to page 10 Mr. Kelly’s submission, and I’ll get back to
11 1726, makesit very clear that the answer to 11 that later.
12 this question has to befound within the 12 But, for our purposes, we need to focus
13 statutory provisions that apply to the 13 upon the intent of the legislature in
14 particular tribunal in question, and I've 14 determining how the Board isto proceed in
15 distributed to other counsdl, this afternoon, 15 respect of these matters, and overlay that
16 some extracts from the Public Utilities Board 16 with the rules of natural justice, to ensure
17 Act of the Province of Alberta and| have 17 thereis no apprehension of bias. In the
18 additional copies here. 18 context of what Hydro has submitted here, and
19 Thisis toassist you in putting into 19 thereisa note that the Board did call Dr.
20 context the references, both inthisarticle 20 Wilson in the previous hearing. | recall aso
21 and in the case attached to the Newfoundland 21 that the Board, at one stage in the course of
22 Power submissions, with respect to the 22 the previous hearing or the preparation for
23 legislative provisions that apply in the 23 it, proposed to call a cost of capita
24 Province of Alberta.  You will see that, in 24 witness, who had some connection previously
25 footnote 71, in the Hydro submission, page 25 with one of the utilities, and ultimately, the
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1 HUTCHINGS, Q.C.: 1 that where the Board perceives a need to have
2 Board determined not to call any cost of 2 assistance and advise from technical or other
3 capital witness at the previous hearing, 3 persons, then thereis provision to request
4 largely, | think, on the basisthat everyone 4 the Lieutenant Governor in Council to appoint
5 elsewas calling a cost of capital withess and 5 such persons accordingly. Theonly other
6 it Simply wasn't necessary. 6 referencesto counsel, engineers, valuators
7 But, if welook at and compare the 7 andsoonin theActisfoundin Section 65
8 legislative provisionsin the Public Utilities 8 and Section 90, and you don't really need to
9 Act to what exists elsewhere, the powers that 9 look at those right now, because all that they
10 exist here are found, firstly, in Section 6, 10 talk about there is how to deal with the cost
11 and let’s look first at sub 11, which says 11 of these people. But the other two sections
12 "the Board may employ legal counsd, 12 of the Act that| think are helpful in
13 accountants, engineers, stenographers or other 13 determining the ultimate resolution of this
14 persons that it may require or consider 14 are Section 20, which provides the Board with
15 advisable for the purpose of carrying out this 15 power to make, revokeand alter rules and
16 Act, and the wages, salaries or compensation 16 regulationsfor its practice and procedure,
17 of those persons shall be paid by the Board 17 and provides, specifically, and this is
18 and shall form part of the annual expenses of 18 significant, that the rules and regulations,
19 the Board." We also need to look at sub 10 of 19 when approved by the Lieutenant Governor in
20 Section 6, which provides that Lieutenant 20 Council shall have the force of law.
21 Governor in Council may appoint technical or 21 The other point within the Act that |
22 other assistants to attend upon and advise the 22 think we need to keep in mind is the provision
23 Board, where requested by the Board to do so. 23 of Section 117 that provides for the
24 (2:32 p.m.) 24 appointment of a Consumer Advocate, and I’ll
25 So there is clearly alegidative intent 25 return to that alittle later.
Page 23 Page 24
1 With respect to the Act therefore, there 1 questioned throughout the proceeding by the
2 is no clear contemplation within the Act that 2 Board or by Board staff."
3 the Board would be out caling its own 3 So it was felt necessary to put inthe
4 witnesses beforeit, in the context of a 4 regulation a specific power to allow the Board
5 hearing, and the provisions of the 5 to cross-examine witnesses. Quite clearly, in
6 regulations, you will see, are quite 6 our submission, had the intent been that the
7 consistent with the notion that the Board 7 Board wasto be calling witnesses itself,
8 would not be doing that. If youlook at 8 there would have been a specific provision to
9 Sections 18 and 19 of the regulations, which 9 that effect, and there is none, either in the
10 under Section 20 of the Act have the force of 10 Act or intheregulation. Quite clearly, the
11 law, "the order of participantsat apublic 11 regulation contemplates evidence from the
12 hearing shall, unless otherwise determined by 12 applicant and intervenors and that’sit, and
13 the Board, be asfollows: first, presentation 13 the regulation goes out of its way to make it
14 of evidence by the applicant, cross- 14 clear that the Board or Board staff may engage
15 examination and so on, followed by second, 15 in cross-examination.
16 presentation of evidence by an intervenor, 16 I'll deal finaly with--well, before |
17 followed by cross-examination and so on, 17 leave the legidlative scheme, | think itis
18 followed by (c) argument from the applicant 18 significant to note the provision for
19 and the intervenor and other persons.” The 19 appointment of a consumer advocate. That
20 Act specifically goeson, or the regulations 20 takes away any suggestion that the Board need
21 rather go onin Section 19to say that "no 21 involve itself in the creation of evidenceto
22 cross-examination shall be permitted, other 22 protect the consumers generaly in the
23 than cross-examination by or on behalf of an 23 province. You're all aware of the legidative
24 applicant, an intervenor or the Board or its 24 history wherein there was, a onetime, a
25 staff,” and further says "awitness may be 25 consumer representative appointed to the Board
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1 HUTCHINGS, Q.C.: 1 the matter before it." With respect, we do
2 itself. That no longer exists obvioudly. 2 not see, in any of the statutory or regulatory
3 What the legislature has now decreed isthat 3 provisions that apply to the Board, the right
4 there shall be a consumer advocate and 4 for the Board to present evidence. It may
5 Government has gone out of itsway and taken 5 seek technical assistance by having the
6 thetime and energy to appoint a consumer 6 Lieutenant Governor in Council appoint someone
7 advocate, who has gone out of hisway and 7 to do that. It may retain counsel and
8 taken the time and energy to go out and retain 8 engineers and other experts, but thereis, in
9 experts and bring acase before the Board on 9 our submission, no contemplationin the Act
10 behalf of consumers of the province. So this 10 that there be evidence presented in the manner
11 is not a situation where there is an 11 that is so suggested here.
12 unrepresented constituency that the Board 12 The case from the Alberta Court of
13 needs to protect or fill in any gap in respect 13 Appedl, | think, highlights the real concern
14 of. The partiesthat before the Board here 14 about apprehension of bias in thisinstance.
15 represent al of the interests that are 15 On page 4 of 4, in paragraph 13, the Court
16 affected by the Board’s decisions and 16 remarks, "it is a dangerous policy to put Mr.
17 accordingly, there is no need for any 17 Drazenin the position where heis at once
18 additional experts or evidenceto be called in 18 advisor and witness." And we would suggest,
19 the name of the Board. 19 Mr. Chair, that it isadangerous policy to
20 Asregards the position of Newfoundland 20 put Board counsel in the position where heis,
21 Power, in paragraph 1B of its presentation it 21 at once, advocate and advisor to the Board in
22 says, "in order to fulfil its statutory 22 this regard.
23 mandate, the Board may retain counsel and 23 The basic complaint that we are left
24 consultants to present evidence, touching on 24 with, Mr. Chair, isthat Board is intended to
25 one or more subjects or issuesin relation to 25 be fair and impartial and not to be involved
Page 27 Page 28
1 inthe controversy which necessarily rages 1 is unnecessary for the Board to have a cost of
2 beforeitin an adversarial proceeding. By 2 service witness or a witness giving the
3 having counsel who is suppose to be 3 evidence, such as Mr. Wavermanisgiving. In
4 independent counsel to the Board and who is 4 that situation, where thereisn't agap, the
5 supposed to play the role of independent 5 witnessis not necessary. The perception will
6 counsel, as described in the Steinelke 6 be that the Board, through its counsel, has an
7 article, descending into the fray, in the name 7 agenda of itsown in respect of this matter.
8 of the Board, caling witnesses who take 8 Andthat is not, in any sense, areflection
9 substantive positions on the issue before the 9 upon any Board member or upon Board counsel,
10 Board, we are left with thereal danger that 10 and as the cases have said, and you can see it
11 that witnessis clothed with the aura of 11 in the articles and cases that are before you,
12 independence which counsel must be clothed 12 itis not aquestion of whether or not the
13 with, which Board counsel must be clothed 13 bias actually exists. It's aquestion of
14 with, and because that independence and 14 whether the reasonable person would apprehend
15 neutrality isintended to and does place Board 15 such abias, and that is the concern that we
16 counsel above the fray, hence, witnesses 16 have.
17 associated with Board counsel are inevitably, 17 It isunnecessary to have this evidence
18 inour submission, going to be seento be 18 before the Board. There is sufficient
19 something more than other witnesses who, quite |19 evidence from the parties who are supposed to
20 clearly, are brought before the Board by 20 be calling evidence, and, in our submission,
21 partieswho have specific interests and who 21 there is no legislative mandate for so doing.
22 are giving evidence in support of the specific 22 In those circumstances, we would ask that this
23 positions taken by the parties. The lines 23 evidence not be received. Those are our
24 between parties and the Board are being 24 submissions, Mr. Chair.
25 unnecessarily blurred, where, in this case, it
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1 CHAIRMAN: 1 and as set out in the rules for procedure, I'm
2 Q. Thank you very much, Mr. Hutchings. I'll ask 2 specifically listed as going last. So |
3 my colleagues on the panel if they have any 3 proposeto merely complete the record here
4 questions at the end of each presentation. 4 today and | think it’s appropriate for counsel
5 COMMISSIONER WHALEN: 5 for Hydro to begin and wefollow our usual
6 Q.| don’'t have any right now. I might have some 6 order that way.
7 after we hear the other submissions. 7 GREENE, Q.C.:
8 CHAIRMAN: 8 Q. Hydro are certainly prepared to go first, but
9 Q. Mr. Saunders? 9 has | had indicated to counsel for the Board
10 COMMISSIONER SAUNDERS: 10 yesterday, asthisissue deals with therole
11 Q. Noquestions. 11 of Board counsel, | aso agree with the
12 CHAIRMAN: 12 applicant that Board counsel should respond to
13 Q. Thank you. Good afternoon, Ms. Greene