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1 (10:40 am.)
2 CHAIRMAN:

3 Q. Good morning. It'sgood to see some familiar
4 faces, | guess, out there, some very familiar
5 faces and some not so familiar, but familiar
6 nonetheless from a few months ago. 1t's good
7 to see everybody here this morning. And1'd
8 like to welcome everybody to the pre-hearing
9 conference. Lookslikea relatively sparse
10 audience, which is understandable for a Friday
11 inmid July, | guess. Butinany event, we
12 will proceed. 1'd just like to again welcome
13 you. And I’'ll introduce myself for purposes
14 of the record. My name is Bob Noseworthy, I'm
15 Chair and Ceo of Public Utilities Board and
16 the Panel that’s been constituted to hear this
17 Application here. My college ontheleftis
18 Darlene Whalen, who is Vice Chair of the
19 Board, and my colleague on my right is Fred
20 Saunders, who isa Commissioner with the
21 Board. And this, to the best of my knowledge,
22 unless things change for some unknown reason,
23 will be the Panel that’'s constituted to hear
24 this Application. We areindeed--and also
25 take the opportunity, aswell, to introduce
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1 the staff. On theleft hereis Cheryl Blundon 1 rate application from Newfoundland and
2 whois the Board Secretary and Director of 2 Labrador Hydro for approval, among other
3 Corporate Services, Dwanda Newman, who is 3 things, of the ratesto be charged as of
4 legal counsel to the Board, and Mark Kennedy, 4 January 1st, 2004 for the supply of power and
5 who is Board hearing counsel. The purpose of 5 energy to its customers, the rules and
6 the pre-hearing conference this morning, as 6 regulations applicable to the supply of
7 you're well aware, isto assist us with the 7 electricity to itsrura customers and such
8 organization, the planning for the public 8 other matters as may appear reasonable at the
9 hearing, and that includes such things as the 9 hearing. Notice of this Application and this
10 schedule for the hearing, Rules of Procedure 10 pre-hearing conference was duly published
11 and other matters which hopefully we can come 11 beginning on June 4th, 2003 in papers on the
12 to some consensus or agreement on today which 12 island and in Labrador. Actually, in Labrador
13 will make our job much easier in terms of the 13 it started June 9th. That papersthat it was
14 order which would emanate from this hearing 14 published in include The Evening Telegram, The
15 today. Without any further ado, becauseI’'m 15 Western Star, The Shoreline, The Express, The
16 hoping thiswill proceed expeditioudly, I'll 16 Compass, The Packet, The Souther Gazette, The
17 ask Ms. Newman, lega counsel, if shecould 17 Beacon, The Pilot, The Advertiser, The
18 enter the matter, to confirm the issuance of 18 Nor’ wester, The Coaster, The Humber Log, The
19 appropriate public noticesand also indicate 19 Georgian, The Gulf News, The Charter, The
20 the response to notices of intervention. Good 20 Aurora, The Labradorian, The Northern Pen.
21 morning, Ms. Newman. 21 There were subsequent press releases issued
22 MS. NEWMAN: 22 advising of rescheduling of dates on July Sth
23 Q. Good morning, Mr. Chairman and Commissioners, 23 and July 15th. This notice was duly filed by
24 the partiesin the room. | can confirm that 24 the Board Secretary and will form part of the
25 on May 21st, 2003 the Board received a general 25 record of this proceeding. | can confirm that
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1 MS.NEWMAN 1 and | have canvassed this with the parties and
2 Q... inresponse to thisnotice and other 2 they al agree. If Mr. Hearn could just speak
3 special notice the Board has received severa 3 to his engagement this morning, | think that
4 intervenor submissions, one from Newfoundland 4 will be adequate for the record and for my
5 Power Inc., one from the Consumer Advocate, a 5 purposes.
6 written one from Town of Labrador City and one 6 HEARN, Q.C.:
7 from Abitibi Consolidated, Stephenville and 7 Q. Mr. Chair, members of the Board, | can confirm
8 Grand Falls division and Corner Brook Pulp and 8 that the Town of Wabush intends to intervene,
9 Paper Company Limited and North Atlantic 9 aswell. What iscontemplated isa joint
10 Refining Limited. In addition, | understand 10 submission on behaf of both towns. And I’ve
11 that Voisey Bay Nickel Company Limited has 11 canvassed other counsel, as Ms. Newman is
12 very recently filed and intervention and | 12 aware, and | understand that all counsel, all
13 understand that this would be recorded by the 13 parties consent to the waiving of filing of a
14 Board Secretary and that they will be, in 14 written intervention, just simply amend our
15 fact, represented by Janet Henley Andrews and 15 filings accordingly to reflect that it
16 Joseph Hutchings as part of the group that we 16 represents both the Town of Labrador City and
17 refer to as the Industrial Customers. So | 17 the Town of Wabush.
18 suggest that throughout this hearing they be 18 CHAIRMAN:
19 included within that group in any reference. 19 Q. Thank you, Mr. Hearn.
20 | also understand that in addition to the Town 20 MS. NEWMAN:
21 of Labrador City, Edward Hearn, who represents (21 Q. Yes. And that confirmsthat the matter has
22 them, will also be representing Wabush. They 22 been duly entered pursuant to the terms of the
23 have not filed a formal written intervenor 23 Public Utilities Act.
24 submission, but | would propose that the need 24 CHAIRMAN:
25 for the filing of awritten document be waived 25 Q. Thank you, Ms. Newman. Could | just ask, for
Page 7 Page 8
1 purposes of record, if the primary counsels 1 anticipate that Mr. lan Kelly will be
2 could at least introduce themselves and those 2 attending as lead counsel during the conduct
3 that might be assisting them throughout the 3 of the principal part of the hearing.
4 proceeding and I'll begin with the Applicant. 4 CHAIRMAN:
5 Good morning, Ms. Greene. 5 Q. Industrial Customers?
6 GREENE, Q.C.: 6 HUTCHINGS, Q.C.:
7 Q. Good morning, Chair and Commissioners. My 7 Q. Thank you, Mr. Chairman. Joseph Hutchings.
8 name is Maureen Greene. | will act as counsel 8 That fact that 1I’m speaking should not be
9 for Hydro throughout this hearing and assist 9 taken to suggest that | am primary counsel,
10 to me to the hearing process will be Mr. Jeff 10 it'sjust that the microphone was pointed in
11 Young, who isfortunate enough to be on 11 this direction. Myself and Mrs. Henley
12 vacation today. 12 Andrewswill be representing the Industrial
13 CHAIRMAN: 13 Customer Group, as counsel hasindicated, to
14 Q.A fortunate man. Good morning, Mr. 14 which has been joined now, the Voisey’s Bay
15 Fitzgerald. 15 Nickel Company.
16 MR. FITZGERALD: 16 CHAIRMAN:
17 Q. Good morning, Mr. Chairman, Commissioners. 17 Q. Goodto seeyou again. Good morning, Mr.
18 Steve Fitzgerald representing the Consumer 18 Hearn. Perhaps just for purposes of record, |
19 Advocate, and the Consumer Advocate isalso 19 know you spoke before, but if you could -
20 enjoying the same indulgence today. 20 HEARN, Q.C.:
21 CHAIRMAN: 21 Q. Yes, Mr. Chairman. Just to confirm that I'll
22 Q. Thank you. Good morning, Mr. Alteen. 22 be attending on behalf of the Towns of
23 MR. ALTEEN: 23 Labrador City and Wabush. Hopefully, I will
24 Q. Peter Alteen and Gerard Hayes representing 24 not be attending too muchin St. John’s. |
25 Newfoundland Power, Mr. Chairman. We 25 hope to be mainly participating in Labrador.
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1 CHAIRMAN: 1 appropriate public announcementsto be made.
2 Q. Thank you, very much. | guessagain for 2 That being done, we rescheduled to today and |
3 purposes of the record, are any of the parties 3 think thereis aweek lost here, but | didn’t
4 who are present today, | seejust a couple of 4 see any way around that, and | thank you for
5 strange faces in the back there, who wish to 5 your cooperation in rescheduling and being
6 give notice of their intention to intervenein 6 here today on a fairly expeditious basis.
7 this proceeding? No. Okay. Thank you. Let 7 It'sa delay of a week, but | think that’s
8 mejust comment, as well, and apologize, | 8 probably the best that could be done under the
9 guess, for a delay of this pre-hearing 9 circumstances. So | thank you for that. Just
10 conference which was scheduled for last 10 acouple of, | guess, housekeeping matters
11 Thursday. Wedid receive adirection from 11 before we begin. The physical layout that you
12 government on a couple of matters, one in 12 probably seethat we haveoutside of the
13 relation to the rural subsidy and preferential 13 witness box itself, | guess, or stand, which
14 rates, Ms. Newman will speak to that, and as 14 isnot in here, will be likely what we'll
15 well, the treatment of the Wabush rates by way 15 maintain throughout the proceeding. | don't
16 of process, Ms. Newman will speak to that, as 16 know if anybody has any difficulty with that.
17 well. Wereceived both of those, | believe it 17 They could certainly see the Board Secretary
18 wasthe day before or two days before the 18 and we'll see what could be done, but | think
19 scheduled date of the hearing. There was no 19 it looks pretty reasonable there right now.
20 public announcement at that time and we felt 20 And also with respect to there will be alarge
21 it would be difficult to advise the parties 21 amount of binders and evidence and what have
22 and then deal with that by way of process, 22 you when we begin the hearing in September and
23 quite frankly, in one day hence. We decided 23 likely we'll try and accommodate all your
24 to postpone the hearing on that basisto allow 24 requirementsin terms of document access and
25 the proper noticeto begiven youand the 25 storage, and if wefail to do that, certainly
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1 let us know and we'll try and accommodate 1 propose that we deal with this motion at the
2 that, aswell. The pre-hearing conference, as 2 conclusion of the other matters today, and |
3 the hearing will be, is being recorded under 3 understand that everybody’ s prepared to deal
4 the supervision of the Board Secretary and we 4 with it in that way.
5 will endeavour to have the transcription and 5 CHAIRMAN:
6 that available, it will likely be early next 6 Q. Ms. Newman, just beforewe get started, |
7 week of this proceeding in particular. The 7 heard you indicate that the parties had agreed
8 hoursthat we will sit today, I’'m going to 8 with the intervention of Wabush. Have they
9 leave for the time being, including any break 9 agreed with Voisey’s Bay, aswell?
10 that might be required. We'll proceed on with 10 MS. NEWMAN:
11 the agendaand we'll seewherewe are inan 11 Q. Yes, | understand that they did.
12 hour and ahalf or so, seeif abreak is 12 CHAIRMAN:
13 necessitated and we'll seethe need for a 13 Q. Wastherediscussion onthat? You may have
14 luncheon break at that point-in-time as well, 14 commented on that, | just didn’t -
15 if that’sokay. That'saboutit. Could we 15 MS. NEWMAN:
16 proceed now, Mr. Newman, with the matter at 16 Q.Yes.
17 hand, please? 17 CHAIRMAN:
18 MS. NEWMAN: 18 Q. Okay. Thank you.
19 Q.Yes. Thank you, Mr. Chairman and 19 MS. NEWMAN:
20 Commissioners. | do want to mention that | 20 Q.Okay. Sothe other--first item that | wanted
21 understand the Town of Labrador City and 21 to address on a procedural basisisto address
22 Wabush will be making amotion on costs. 22 the certain directions that the Board had
23 Submissions have been made by the Town, and | 23 received that you, the Chair, had aready
24 guess with the addition of Wabush they will be 24 mentioned from government. | want to enter
25 included in that and by that other parties. | 25 those directions, at least excerpts from them.

Page 9 - Page 12
Discoveries Unlimited Inc., Ph: (709)437-5028



July 18, 2003 Multi-Page™ NL Hydro Pre-Conference Hearing
Page 13 Page 14
1 MS. NEWMAN: 1 Utilities Act which relates to the wind power
2 Q...lcan assurethe partiesand the record 2 demonstration project. Thosewill al form
3 that the entire body of each of the directions 3 Information Item No. 1.
4 had been included and circulated to the 4 The other item that | wanted to address
5 parties and is provided to the Board. | will 5 it the Rules of Procedure that will be
6 attach them as Information Item No. 1, | 6 followed in this hearing and in this matter,
7 believe, and they’ll be all joined as one. 7 infact. | have provided to the parties and
8 | did want to briefly just explain what 8 the Board copies of the ruleswhich | propose
9 each of themis. Thefirstis adirection 9 be adopted. The parties have spent some time
10 generally with respect to certain aspects of 10 reviewing these and have made very helpful
11 the rates of Hydro. The second is a direction 11 comments. | think that the rules are evolving
12 with respect to a hearing as to the 12 with each of our proceedingsand hopefully
13 appropriate rate calculation methodology for 13 these will serveus well throughout. |
14 Labrador Interconnected System.  This 14 understand that there is no issue as to these
15 direction contemplates a complaint having been 15 Rules of Procedure from the parties.
16 received from Labrador West or another 16 Also, I'd like to suggest that the Board
17 interested party. The Board does not yet have 17 require each party to filean Issues List.
18 acomplaint, but | am advised that there will 18 Thiswas done in the recent Newfoundland Power
19 be one forthcoming. Soin the meantime | 19 general rate application and | think that it
20 suggest that we all be aware of this and we'll 20 was helpful to al those involved. In
21 try to incorporate it into the schedule as the 21 relation to that | did want to make a comment
22 matter develops. Thelast two pages area 22 to clarify the purpose of the Issues List and
23 direction under two sections of the pertinent 23 the use of the IssuesList. AndI’'m just
24 legislation, oneis Section 5.2 of EPCA, 1994 24 going to read something into the record that |
25 and the other is Section 4.1 of the Public 25 had written that would provide directionto
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1 everyoneinvolved as to the purpose. "Each 1 it'sdifficult. | haven’'t gone beyond into
2 party should make every effort to ensure that 2 the hearing dates because it just seemed
3 the Issues List is a thoughtful and 3 necessary to establish the pre-hearing dates
4 comprehensive expression of issues of merit in 4 and get a start date for the hearing before we
5 the proceeding as they seethem. An Issues 5 move on. What | proposeto do from hereis
6 List is intended to provide focus and 6 once an order of the Board is issued
7 direction to both the Board and the parties, 7 establishing the pre-hearing dates, | will
8 but will not serveto strictly define or limit 8 immediately begin discussions with counsel to
9 the scope of the hearing. An Issues List will 9 ensure expert availability and work towards
10 be filed without prejudice to the parties 10 and order of witnesses and a schedule of
11 ability to canvass any issue in the proceeding 11 hearing dates. And | would expect that would
12 and for clarity any party can present 12 be coordinated also with any issues of travel
13 evidence, cross-examinewitnesses and make 13 and other aspectsof Board coordinating of
14 submissions with respect to any issue, whether 14 schedule during the hearing which would aso
15 onthat party’s list or any other party’s 15 include the Lab West hearing, if thereis one,
16 list." | apologize for reading that in, but | 16 and a complaintis received. What | have
17 didn't want to mis-speak myself and get 17 circulated to the partiesand the Boardisa
18 tangled up later on. 18 proposed schedule. | haveto say thatit's
19 Thelast item that | wantto address 19 not an agreed upon schedule. It is a schedule
20 before we deal with the motion with respect to 20 that could be adopted by the Board if it sees
21 cost is the issueof the pre-hearing date 21 fit to follow thistime-line. And | believe
22 schedule. We have, we, being the parties 22 that some of the parties may wish to speak to
23 counsel, have spent some timetrying to go 23 it after | explain, basically, what’s going on
24 through and set up a schedule of datesthat’s 24 here. The RFIs had originally been scheduled
25 agreeable for everybody. Asyou can imagine, 25 to befileson July 16th. That was later
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1 MS.NEWMAN: 1 first round of RFI’s would be due.
2  Q....extended by the Board to July 18th, around 2 (11:00 am.)
3 the same time as the pre-hearing postponement 3 CHAIRMAN:
4 to thisweek. SotheRFIs are duetoday. | 4 Q. Sothere s no motion to stay on the 13th?
5 understand that the parties for the most part 5 MS. NEWMAN:
6 are going to be ableto meet that deadline, 6 Q.No. Onthe21st.
7 but there will be some additional RIFs that 7 CHAIRMAN:
8 will comein next week. That being the case, 8 Q.Oh,yes, okay. Sorry. | waslooking at
9 | am proposing that the deadline for the RFIs 9 something that | had in my -
10 be moved to July 25th. And | understand that 10 MS. NEWMAN:
11 the parties may wish to speak to that issue, 11 Q. Yes
12 in particular. 1'd suggest that they be given 12 CHAIRMAN:
13 an opportunity after | go through the 13 Q.| waslooking at a schedule to my file here.
14 remainder of thecalendar. Asa result of 14 Sorry. Go ahead.
15 moving the RFI deadline to July 25th, to 15 MS. NEWMAN:
16 ensure that Hydro has adequate time to refile 16 Q. And which hasprobably gone through many
17 their application based upon the directions 17 contortions since you last had it. The 21st
18 and also respond to the Reguests for 18 would have the motions day, the 22nd would the
19 Information we have set a-or | propose a 19 second round of RFI’s on Hydro' s refiling and
20 deadline of August 15th. Atthat sametime 20 their responses on thefirst round. On the
21 they will file their Issues List. In the next 21 29th there would be responsesto the RFI’s.
22 week there would be a counsel meeting and a 22 And then the next week, September 5th, the
23 motions day on the 21st of August. And the 23 expert reports and pre-filed testimony would
24 next day the Requests for Information on 24 be due by the Intervenors and the Board. This
25 Hydro's refiling and the responsesto the 25 second round of RFI’swas introduced, | guess,
Page 19 Page 20
1 in response to the necessity of Hydro file-- 1 to this schedule on certain points.
2 refiling some evidence and also to ensure that 2 CHAIRMAN:
3 any follow-up on thefirst round of RFI'SiS 3 Q. Okay. Thank you, Ms. Newman. Ms. Greene, if
4 taken care of and accounted for in the 4 | couldask youin the first instance to
5 schedule. On September 5th also the parties 5 comment? Could you--before you start on the
6 will file their Issues Lists and Witness 6 schedule, could you just perhaps comment or
7 Lists. On September 15th the RFI’s on the 7 enlighten the Board on the proposal in respect
8 Intervenor and Board expert reports and the 8 of refilingin relation tothe Orders in
9 pre-filed testimony will be due. | missed a 9 Council and that, what you're -
10 move date, which isthe counsel meeting and 10 GREENE, Q.C.:
11 the motion day the week before, September Sth. 11 Q. Thedirection that requires an adjustment in
12 On September 25th there will be Intervenor and 12 rates iswith respect tothe preferential
13 Board responses to RFI's and the negotiation 13 rates. Hydro, when it filed in May 21st, had
14 will begin on September 30th. | have, in this 14 proposed to commence the five year phase out
15 proposed schedule, effectively allowed for two 15 of preferential ratespaid by certain rural
16 weeks of negotiation. It'srealy only seven 16 customers. The one direction that was
17 or eight days because | felt it necessary to 17 received that affects what Hydro has already
18 alow the parties time in advance of the 18 filed was the direction that that not be done,
19 negotiation days to prepare for the 19 that the preferential ratesremain. So, this
20 negotiation and time following the negotiation 20 impact is very minor, it's about $450,000 that
21 daysto prepare for the start of the hearing. 21 would have been recovered from those customers
22 October 10th will be the last filing date for 22 in 2004 if that phase-in had commenced. So it
23 the hearing before the hearing which would 23 means that $450,000 will have to be allocated
24 begin on October 15th. Andas | said, | 24 through therural deficit to Newfoundland
25 understand that the parties may wish to speak 25 Power and to Labrador Interconnected
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1 GREENE, Q.C: 1 Q. Okay. Okay. Couldyou proceed on with your
2  Q....customers. Therewill benoimpact from 2 comments on the schedule, please?
3 the revised rural rates on Industrial 3 GREENE, Q.C.:
4 Customers and the impact on Newfoundland Power 4 Q. Beforeactudly I talk on the specifics of the
5 will be insignificant, lessthan--I'll have to 5 schedule | do want to provide some general
6 get my zeros right and my decimals right, but 6 comments with respect to Hydro's positionin
7 it's approximately .15 percent of an increase 7 this particular Application that | think will
8 and a dightly higher increase for Labrador 8 put our comments on the schedule in come
9 Interconnected. So that iswhat the direction 9 context for the Board. Asweall know, the
10 with respect to the rural rates entails. Does 10 rates that are currently in effect--the rates
1 that answer your question, Mr. - 1 that are currently in effect cameinto effect
12 CHAIRMAN: 12 September of 2002, less than one year ago.
13 Q. Andyou'll berefiling on that basis? 13 Hydro filed an application toincrease the
14 GREENE, QC.: 14 rateson May 21, 2003 of thisyear and the
15 Q. We will be filing revised rura rates to 15 primary reason that required the rate
16 indicate what the--and it' s only certain--it's 16 Applicationis theincreased cost Hydro is
17 only alimited number of rural customers who 17 incurring as aresult of new sources of supply
18 are affected by that, and that’ s who they are. 18 to meet customer load. Hydro has entered into
19 CHAIRMAN: 19 two new power purchase contracts which in 2004
20 Q. And your schedule for refiling is? 20 will be an additional $18 million in expenses
21 GREENE, Q.C. 21 for Hydro which Hydro must pay the sellers of
22 Q. The one proposed by Board counsel is the 15th 22 that power and which Hydro requires to meet
23 of August. 23 the requirements of its customers. The other
24 CHAIRMAN: 24 source of power which is coming into
25 commercia service this month--is coming into
Page 23 Page 24
1 service this month is Granite Canal which will 1 significant expenditures. So Hydro was faced
2 impose an approximate $11 million additional 2 with the prospect of having to file for
3 cost to refinance Granite Canal. So Hydro is 3 another rate increase lessthan ayear after
4 faced with significant expenditures not now 4 the previous rates became effective. In
5 included in the rates to meet the new sources 5 filing for those increases, Hydro had
6 of supply. Becausewe had to fileto adjust 6 anticipated that the new rates would become
7 to for those new expenses, there are always, 7 effective January 1, 2004 and that is the
8 of course, other issues that have to be dealt 8 basis onwhich the Application was filed.
9 with in a rate application such as the most 9 Obvioudly, if theratesaren't changed, the
10 recent forecast of No. 6 fuel, such asthe 10 loss for Hydro becomes greater, the |oss that
11 issue of the direction we had received on 11 I’d indicated for 2003 isbased on these
12 rural rates, such astheissue for Labrador 12 expenditures coming in part way through the
13 Interconnected and the appropriate rate of 13 year but they will bein for the full year in
14 return. There'sa whole--there are numerous 14 2004. So Hydro hasfiled an application which
15 issues that also have to be addressed, but the 15 indicatesit isnot recovering its expenses,
16 primary reason is as a result of these 16 that it is entitled to recover in providing
17 increased expenditures which are not now in 17 service to its customers.
18 the rates that became effective last 18 Hydro finds itself ina very difficult
19 September.  The record that was filed 19 financial position. The timing for this
20 indicates that Hydro in 2003 will not recover 20 hearing is critical to Hydro. When wefiled
21 its expenseson its regulated activities. 21 the application we had anticipated, based on
22 Hydro isforecasting aloss onitsregulated 22 our recent 2001 GRA, that we would be
23 activitiesin 2003 because these expenditures 23 commencing the hearing in early September.
24 are commencing in 2003 and we don’t havethem |24 When we filed in May of 2001 at the end of May
25 in the revenue requirement and they are very 25 after ten years, and I’m sure the
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1 GREENE, Q.C.: 1 Hydro's application so you will understand
2 Q... Commissioners will recall that | was 2 that our concernon timingis drivenby a
3 assured at that time one of the reasons for 3 financial requirement. If it is obvious that
4 the length of the hearing wasthe period of 4 new rates cannot become effective January 1,
5 time from our last filing. We had started the 5 Hydro obviously will have to pursue some other
6 hearing around September 20th. In this 6 course of action, whether it’sthrough an
7 particular case we havefiled May 21, just a 7 application for an interim increase. And as
8 bit earlier than the last time and the 8 of this point today, until we confirm and
9 schedule that Board counsel has proposed this 9 discuss the schedule further, | cannot make a
10 morning has the hearing starting after 10 firm commitment to that. However, it would
11 Thanksgiving. 11 appear to me at this point in time that this
12 So for Hydro, the timing for this hearing 12 schedule would not allow a conclusion of the
13 is extremely critica from a financial 13 hearing with deliberation of the resultsto
14 perspective and for other reasonsas well. 14 alow an effective implementation. And that
15 But primarily this time, the financial 15 is of concern to the Utility. Wefiled in May
16 position of Hydrois different than at the 16 and the question that arises for us ishow
17 last hearing. With respect to the schedule, 17 long does it take for an issue of this matter
18 there has been alot of discussion about the 18 to be dealt with. One of theissues that
19 schedule. | had agreed to a schedulethat | 19 aways comes up during a GRA is the timeliness
20 saw yesterday, was presented with a different 20 of thedata. But it's becoming clearer that
21 schedule when | arrived this morning, which | 21 it'staking longer and longer to have these
22 find somewhat troubling because | have not had 22 issues dealt with. So we are very concerned
23 the opportunity to receivefirm directions 23 on the timing.
24 from my client. 24 Coming to the specifics of what was
25 | wanted to outline to you the context of 25 presented to me this morning, which was
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1 different than what | had seen yesterday, it 1 Board. We had proposed another schedule which
2 does provide for the actual hearing to start 2 we had thought was workable which we had
3 after Thanksgiving, and we have had no 3 agreed toyesterday and | believe it did
4 discussion asto the order of witnesses or the 4 require, for example, this request of the
5 length of time anticipated by the parties for 5 extension of the RFIs. | was only asked for
6 the cross-examination of witnesses and at this 6 that today. Wedid consent to the extension
7 time we' re not even sure what withesses we 7 last week to the 18th. Today | was asked for
8 haveto cal. | don't know if we al haveto 8 another extension for another week. So the
9 call someone from ACRES (phonetic) with 9 concern is on the firmness of the schedule and
10 respect to the hydraulic report, for example. 10 the commencement of a hearing which is
11 So I'mleftina very difficult situation in 11 critical to Hydro from Hydro's financial
12 terms of this. | know that the timing for the 12 perspective. And with those commentsin mind,
13 rate changeis critical to Hydro, | have no 13 obviously, we'd prefer the schedule that we
14 real knowledge as to how long the hearing will 14 had consented to yesterday, which is not, |
15 be or how it will be impacted and| was 15 believe--I'm not sure if it isbefore the
16 presented with a schedule that isdifferent 16 Board and | can go throughitin detail if
17 than what | had as of yesterday. 17 that is what the Board wishes. Those are my -
18 So Hydro is very troubled by the proposed 18 COMMISSIONER WHALEN:
19 start date by Board counsel which | gather has 19 Q. What start dates would that have constituted?
20 been agreed to by the other parties, | 20 GREENE, Q.C.
21 gathered when | arrived this morning. And | 21 Q. The actual hearing would have started on
22 did want to place those comments on the 22 September 23rd, if my memory--yes, that's
23 record. Andwe are very troubled that thisis 23 correct. I'm sureyou have another copy of
24 the way the hearing is beginning. With those 24 that schedule, that is the one that | had
25 commentsin mind, | haveto leaveit tothe 25 yesterday and dealt with with my client.
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1 COMMISSIONER SAUNDERS: 1 And my apologies, Ms. Greene's comment is duly
2 Q. That'sthe oneyou had there. 2 noted on her being surprised by this this
3 CHAIRMAN: 3 morning. It'strue, | was not able to contact
4 Q Well | guess we're here taking about 4 her yesterday. So this morning isthe first
5 schedule, if you wanted to speak to that Ms. 5 time that she did have alook at the schedule.
6 Greene, it's just aswell todo it now | 6 | did try but | wasn't ableto.
7 guess. 7 CHAIRMAN:
8 GREENE, Q.C.: 8 Q. Somy understanding is that the schedule that
9 Q. Wédl on the schedule we would propose the one 9 we have before us this morning is agreed to by
10 that had been agreed to yesterday. However, 10 al partieswith the exception of Hydro, is
11 obviously we leave it to the discretion of the 11 that correct?
12 Board and we' re willing to work with whatever 12 MS. NEWMAN:
13 time the Board sets because| think it's 13 Q. Yes, | understandit is.
14 essentially that it's Hydro’' s position once 14 CHAIRMAN:
15 the Board makes the decision we will 15 Q. And the proposal from yesterday is agreed--has
16 accommodate the schedule, we would like an 16 at least received the concurrence of Hydro, is
17 earlier start date. 17 that what my understanding -
18 (11:15am.) 18 MS. NEWMAN:
19 MS. NEWMAN: 19 Q. And perhaps other parties as well.
20 Q. Mr. Chairman, | can undertake to get copiesto 20 CHAIRMAN:
21 the Panel. (Undertaking) The parties were 21 Q. Couldwe moveon then, Mr. Fitzgerald with
22 provided with a copy of that proposed 22 your comments.
23 schedule. | did want to clarify that | have 23 MR. FITZGERALD:
24 not to date got any agreement on any schedule. 24 Q. Thank you, Mr. Chairman. | guess essentially
25 There have just been several floating around. 25 we do prefer the schedule that's been
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1 circulated this morning. We note Ms. Greene's 1 in fact going to be ready today, the bulk of
2 comments about her pessimism regarding the 2 them. And the only ones we anticipate as
3 completion of the hearing, but that's 3 stragglers are those that would arise from
4 something that we can’t really foresee. | 4 Hydro's refiling based upon the Order in
5 don’'t know if necessarily starting on the 15th 5 Council. So therewill bea fair bit of
6 of October means the hearing would not be 6 information that Hydro will be able to deal
7 completed in atimely fashion. When we spoke 7 with forthwith. And so, you know, we think
8 with counsdl this morning, yes, we did 8 the schedule as presented is reasonable.
9 indicate our consent to pushing off at least 9 CHAIRMAN:
10 the RFISfor aweek. What comes with pushing 10 Q. Okay, Mr. Fitzgerald. Mr. Alteen.
11 off the RFIs for aweek, of course, isthis 11 MR. ALTEEN:
12 deferral of the hearing. There are two weeks 12 Q. Newfoundland Power can meet the schedule which
13 that are scheduled for asettlement or a 13 indicates a start-up date for the hearing of
14 negotiated exercise commencing 30 September. 14 September 23rd and Newfoundland Power can meet
15 Just going from the experience that we had at 15 the schedule that anticipates a start-up date
16 the recent Newfoundland Power GRA, | think all 16 of October 15th, Mr. Chairman.
17 parties present who were present for that, 17 CHAIRMAN:
18 recognize that that did shorten that hearing 18 Q. Mr. Hutchings.
19 to acertain extent. So we would prefer that 19 HUTCHINGS, Q.C.:
20 the RFIsbe pushed off for aweek. If the 20 Q. Thank you, Mr. Chairman. Just to put the
21 result is that, you know, that the hearing 21 position of the Industrial Customers in
22 doesn't start until the date as indicated this 22 context, as Ms. Greene, did with respect to
23 morning, then we don't think that’s an undue 23 Newfoundland and Labrador Hydro, our clients
24 prejudice to Hydro. 24 are facing a proposed increase in this
25 Also, from our perspective, our RFIS are 25 application of 30 percent and in some cases
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1 HUTCHINGS, Q.C.: 1 consult with the necessary experts and put the
2 Q....dueto other changes that are being made 2 appropriate evidence before the Board to
3 in excess of 30 percent with respect to their 3 ensurethat al of these issuesare fully
4 electricity rates. And this has to be 4 explored. We do consent to the schedule
5 described as truly frightening for our 5 proposed by Board counsel which would see the
6 clients. Thisis a situation where the 6 hearing commencing on the 15th of October
7 Industrial Customers here must ensure that 7 2003. We did not consent to the previously
8 every step istakento be confident that any 8 proposed schedule which would see the hearing
9 issuethat needsto be explored, to try to 9 commence on the 23rd of September. Wehad a
10 mediate thisincreaseif at all possible and 10 number of problemswith that. One, from the
11 to any extent, hasto be looked at. | guess 11 point of view of principle, | guess, isthat
12 the test and the approach should really be the 12 that schedule contemplated opening the hearing
13 same in any hearing, no matter what the 13 and sitting for acouple of weeks and then
14 proposed increase is. But increases of this 14 going into negotiation days which | think
15 nature, inevitably focusa great deal of 15 would have been a problem in terms of both the
16 attention on what’ s happening and it is vital 16 flow of the hearing itself and dealing with
17 to the interests of the continuing and 17 the mediation in such afashion that it would
18 potential businesses represented by this group 18 be most effective. | think we have high hopes
19 that they are ensured that they’ re paying the 19 for this mediation processand | think it'sa
20 least possible amount as required by the 20 valuable step forward that the Board has
21 Electrical Power Control Act for the power 21 chosen to go thisway. But | think it's going
22 that they must have in order to continue to do 22 to be most valuable if it can be started and
23 business in this province. With that in mind, 23 finished prior to getting into the hearing
24 we need to ensure that we have the time that 24 setting, which, inevitably, is designed asa
25 is necessary to examine the documentation and 25 somewhat more adversarial type of proceeding.
Page 35 Page 36
1 | think if we have a different atmosphere, if 1 the schedule. It wasn’t intended to be a date
2 you will, in the negotiation sessionsin the 2 beyond which no RFI could be filed. We have
3 beginning, 3 runinto some difficulties with respect to
4 HUTCHINGS, Q.C.: 4 RFIS. Now we do anticipate, depending on how
5 before we get to the adversaria portion we'll 5 long we're here today, quite frankly, having a
6 have a better chance of success. That'sa 6 large number of RFISready to file today. We
7 point of principle there. 7 have had some difficulty which arose partly |
8 Ontheissue of theRFIs, I'm not sure 8 will admit, from failure of communication
9 whether Mr. Fitzgerald intended to suggest 9 within the group, but part which arose out of
10 that it was the extraweek for RFIsthat was 10 the change inthe Board’s procedure whereby
11 delaying the hearing aweek. As| understood 11 the date for filing RFIS was set prior to the
12 itand from discussions with Board counsel 12 pre-hearing conference. Those who are
13 thismorning, the Board had a problem with 13 participating in these things are used to the
14 availability in the week prior to October 15th 14 notion that you come to the pre-hearing
15 in any event. So that whether or not the RFIS 15 conference and the date for filing of RFIs has
16 were due today or next Friday, wasn't going to 16 been set. So we had that difficulty. We also
17 change whether or not the hearing could 17 had the difficulty which arose from the fact
18 commence prior to the 15th of October. But in 18 that the capital budget hearing turned out to
19 any event, with respect tothe so caled 19 be alarger affair, asMr. Saunders well
20 deadline for RFIs, it has been our 20 knows, than perhaps we had anticipated. We
21 understanding and | think it was the general 21 had fond hopes that we would fully complete
22 understanding of counsdl, that the deadline 22 that at least within the week that was
23 was intended to bea deadlinein the sense 23 scheduled and we used up that week and we
24 that RFIs filed by that date would be 24 till haveto deal with argument. And, you
25 responded to by the response date that wasin 25 know, from our point of view, we're dealing
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1 HUTCHINGS, Q.C.: 1 better to have the negotiation sessions
2 Q... with some of the same consultants and so 2 started and finished before we start the
3 on, on that and there isonly so much time 3 hearing itself. Itisstill our view that the
4 that can be available. 4 hearing itself in this matter could be quite
5 In any event, we are in a position where 5 considerably shorter than the hearing which
6 we can get those RFIs filed not later than 6 commenced in September of 2001. So | don't
7 Friday next andin any event, as| say, | 7 havethe same degree of pessimism, if you
8 don't think that’ s going to ultimately affect 8 will, that Ms. Greene has of adanger of not
9 the actual start date of the hearing. But 9 having the matter concluded by year end.
10 from the point of view of our clients, itis 10 GREENE, Q.C.:
11 an appropriate schedule which the counsel for 11 Q. Not even after the capital budget.
12 the Board has now proposed. Itis dtill a 12 HUTCHINGS, Q.C.:
13 tight and it's agood schedule, but | think 13 Q. I'msorry?
14 it's aworkable schedule and we would suggest 14 GREENE, Q.C.:
15 that the Board not attempt to make the 15 Q.| say not even after the capital budget
16 schedule so tight that in the end we end up 16 hearing.
17 taking more time because by the time we come 17 HUTCHINGS, Q.C.:
18 to sit down here and commence the hearing, we 18 Q. No, the capital budget hearing of thisyear |
19 don't have the information we need as 19 think was a unique one in the sense that there
20 information. | mean, inevitably, there will 20 was expert evidence called on behalf of an
21 be bits of information coming in throughout 21 Intervenor which | don’'t think probably has
22 the hearing that will be required in order for 22 ever occurred before. And that also perhaps
23 the Board to exerciseits jurisdiction. But 23 isareflection of my opening comments that
24 if we can minimize that, | think the hearing 24 our clients are facing increases to the extent
25 will flow much better. | think it's much 25 that they need to invest the resources
Page 39 Page 40
1 necessary to ensure that they can be convinced 1 and hopefully in theright format by the end
2 that any increase that' s being sought is fully 2 of the day.
3 justified. So, in summary, Mr. Chair, we do 3 CHAIRMAN:
4 have difficulty with yesterday’ s schedule, we 4 Q. That'smy understanding, Mr. Fitzgerald, from
5 are quite prepared to live with the current 5 you as well, that the most of your RFIS will
6 proposed schedule and we would suggest that 6 be filed by today with some -
7 the Board approve that one. Thank you, Sir. 7 MR. FITZGERALD:
8 CHAIRMAN: 8 Q. That'scorrect, Mr. Chairman.
9 Q. Okay, Mr. Hutchings, one question. Did you 9 CHAIRMAN:
10 indicate that the bulk of the RFis would be 10 Q. Okay, move on. Mr. Hearn. Thank you, Mr.
1 depending on what the length of the 1 Hutchings.
12 proceedings heretoday would be, would be 12 (11:30 am.)
13 filed today, is that my understanding? 13 HEARN, Q.C:
14 HUTCHINGS, Q.C.: 14 Q. Mr. Chairman, I'll bevery brief. Thetowns
15 Q. Wehave alarge number of them not finaly 15 of Labrador City and Wabush expect to play a
16 formatted to the appropriate form to file but 16 very limited role in this hearing. We expect
17 depending on when Ms. Henley Andrews gets back 17 that the issues that affect uswill be dealt
18 to the office, those will be available to file 18 with in the separate sub hearing or hearing to
19 today. Itisdifficult for usto say that 19 be held in Labrador. We haveto date, filed
20 thiswill bethe bulk of them, although | 20 al, or most al, of our Requests for
21 expect it will be, because we need to have 21 Information from Newfoundland and Labrador
22 input from one of our consultantsand one 22 Hydro. There may be a few small
23 representative of our client in order to know 23 supplementariesto be done next week. Our
24 exactly how many more therewill be. But 24 understanding isthat the sub hearing for
25 there will be alarge number available today 25 Labrador would be held towards the end of the
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1 HEARN, QC:: 1 MR. ALTEEN:

2 Q... process sowe readly don't have any 2 Q. Newfoundland Power can meet that schedule.

3 objection to whatever starting date is 3 CHAIRMAN:

4 proposed between the 23rd of September of the 4 Q. Okay, I'll returnto you, Ms. Greene, isthere

5 15th of October and leaveit to the Board's 5 any final reply that you'd liketo make on

6 discretion. 6 this matter?

7 CHAIRMAN: 7 GREENE, Q.C.:

8 Q. Thank you. Ms. Newman, are there any comments 8 Q. Not redly on the schedule but with respect to

9 that you' d like to make at this point? 9 the comments of Mr. Hutchings and their
10 MS. NEWMAN: 10 overall position, | just want the record to be
11 Q. Yes, Mr. Chairman. Wedid make a couple of 11 clear that what Hydro has asked for inthis
12 minor modifications to the schedule this 12 application is a 14 percent adjustment in the
13 morning and one of them was to put amotion’s 13 base ratesto Industrial Customers. It'sa 14
14 day on September 9th with acounsel meeting. 14 percent increase. The other increase that Mr.
15 And my learned friend next to me here has just 15 Hutchings must have included is the RsP
16 reminded that we may be busy with the 16 adjustment which arises from the existing
17 Newfoundland Power Notice of Appea leave 17 Board order in any event. With respect to the
18 application item which will be proceeding on 18 RFIS, it would appear that generally those
19 that day. Some of the counselswill be busy 19 RFIswill be available today except for some
20 with that so | just propose that we move that 20 from Industrial Customers. That's my
21 off to the 10th or 11th--the 10th, isthat 21 understanding. So with respect to the need
22 fine? 22 for extendingthe date, | don't know how
23 MR.KENNEDY: 23 critical that actually is. All the other
24 Q. One would have thought Newfoundland Power 24 parties have indicated they can file today and
25 would have- 25 Industrial Customers haveindicated they can
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1 file aportion of theirstoday. With respect 1 into hearing mode. So it’s two weeks, but -

2 to his comment about they were taken by 2 COMMISSIONER SAUNDERS:

3 surprise by the date of July 15th first for 3 Q. Starting on the 30th?

4 filing RFIs, | would point out that that was 4 MS. NEWMAN:

5 inthe pre-hearing notice and | understand 5 Q. Yes, starting on the 30th.

6 counsel were advised of that requirement, so 6 COMMISSIONER SAUNDERS:

7 they should not have been surprised. Those 7 Q. Of September.

8 are my only commentsin reply. 8 MS. NEWMAN:

9 CHAIRMAN: 9 Q. Yes
10 Q. Thank you, Ms. Greene. Are there any 10 COMMISSIONER SAUNDERS:
11 questions from my colleagues? 11 Q. And going through to the 10th--I’m sorry, the
12 COMMISSIONER SAUNDERS: 12 oth.
13 Q. Justone, | guess. | wonder maybeif Ms. 13 MS. NEWMAN:
14 Newman can answer this. Inthe schedulel 14 Q. Yes, the8th actually isthelast day. The
15 notice there are approximately ten negotiation 15 9this amotion’s day, counsel meeting and
16 days set aside, 10 or 12 in your new schedule. 16 motion’s day in October then.
17 MS. NEWMAN: 17 COMMISSIONER SAUNDERS:
18 Q. Inthe new schedule there’ s actually seven, it 18 Q. How didyou determine the number of days
19 spans two weeks but there’ s seven negotiation 19 required?
20 days because - 20 MS. NEWMAN:
21 COMMISSIONER SAUNDERS: 21 Q. ltwasashot in the dark and in fact some of
22 Q. Sevendays. 22 the parties don’t agree that that much timeis
23 MS. NEWMAN: 23 necessary. On consultation with Dr. Wilson,
24 Q. A day or two in advance of the negotiations to 24 who isthe Board appointed mediator, we had
25 prepare and aday or two after to get back 25 originally thought a week and when he saw
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1 MS. NEWMAN: 1 Q. September 30?
2 Q....that, he thought a week wouldn't been 2 COMMISSIONER SAUNDERS:
3 adequate.  Having gone through the 3 Q. I'msorry, September 30.
4 Newfoundland Power mediation experience where 4 MS. NEWMAN:
5 there was fewer partiesand fewer or less 5 Q. Yes, becausetherewon't be complete flow of
6 complex issues, that took just about afull 6 information until that time. So, what will
7 week, it was thought that a better estimate of 7 happen isthat after exchangeof al the
8 dedling with theseissues was probably two 8 information, requests and responses, the
9 weeks, especialy in light of the fact that we 9 parties will actually bring their expertsin

10 know one of the issuesis going to be cost of 10 and asit’s expensive and intensive, it was
11 service, that's been put on the agenda. And 11 thought better to be fully informed than to
12 that could take--that's seen ashaving the 12 try to do it while some more information is
13 potential of taking up afull week. So that's 13 till flowing. So, the 25th of September is
14 where it came from but of course at this stage 14 the last date of responses for RFIs and that’s
15 we haven’t identified the issues, it' sredly 15 why a couple of days later we're into
16 hard to know. 16 negotiation.
17 COMMISSIONER SAUNDERS: 17 COMMISSIONER SAUNDERS:
18 Q. Theother question | had relating to that is, 18 Q. Okay. Those are all the questions| had Mr.
19 isthere any reason--I can think of one--but 19 Chairman.
20 isthere acompelling reason to wait until 20 CHAIRMAN:
21 October 30 to commence those negotiation 21 Q. Thank you, Mr. Saunders. | guess we've heard
22 dates? 22 the issuesin relation tothat and we'll
23 MS. NEWMAN: 23 certainly take everybody’'s views into
24 consideration in our decision. It would
25 appear that the major factor here would be the
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1 start date as opposed to some of the 1 established and | understand there will bea
2 scheduling within the hearing, that seemsto 2 complaint coming in in the next number of days
3 be capable of being accommodated. It's a 3 and as soon as that comes in, then | propose
4 matter of deciding on when the appropriate 4 that the parties enter into discussions asto
5 start date is given parties viewson the 5 the best way in which to managethis asto
6 matter and we'll take that under 6 whether it’s part of the GRA or if we can get
7 consideration. Ms. Newman, just one question, 7 it done at some other more convenient time
8 inrelation to because | didn't hear again 8 within the constraints of what was set down in
9 what discussion occurred this morning on the 9 the direction. So, | guess, effectively, no,
10 matter of the Labrador portion of the hearing 10 we haven't dealt with that, | think it's
11 as per the Order in Council, is there anything 11 premature and hopefully in the next week or
12 that was discussed or agreed to on that? It 12 two, we will.
13 seemsto me thereistwo issues; one isthe 13 MR. CHAIRMAN:
14 fact of whether it would be contained within 14 Q. Sounds reasonable, thank you. The next item?
15 the context of the GRA hearing and the 15 MS. NEWMAN:
16 parties’ vies on that; and aternatively, the 16 Q. That concludes my items other than the motion
17 appropriate timing for that in relation to the 17 that | understand that Mr. Hearn would like to
18 hearing itself. 18 make on behalf of the Intervenors.
19 MS. NEWMAN: 19 MR. CHAIRMAN:
20 Q. Mr. Chairman, that issue did come up, however, 20 Q. Okay, thank you. Mr. Hearn, I’d ask you to
21 it'smy view that aswe have not received a 21 introduce the motion, please?
22 complaint from Lab West, it’ s difficult for us 22 HEARN, Q.C.:
23 to know exactly--to do much with it at this 23 Q. It'stherequest of the towns of Labrador City
24 stage. It seems abit premature. What | 24 and Wabush that these towns be granted their
25 proposeto dois oncewe havethese dates 25 cost of their intervention in the hearing. As
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1 HEARN, Q.C.: 1 costs and it’ s our view that the direction in
2 Q... I'vementioned, it's our intention to 2 relation to costs can actually be given at the
3 intervene in thefocus manner to address 3 commencement of a hearing and does not haveto
4 simply the issues that relate to the Labrador 4 simply wait until the end of the hearing. And
5 interconnected system and the customers and 5 we therefore, request that we be granted our
6 towns of Labrador West, Labrador City and 6 cogt, thisintervention. We point out that in
7 Wabush. In order to properly participatein a 7 previous considerations of this nature, it's
8 hearing of thisnature, asisobvious from 8 been a consideration that the Consumer
9 comments of all parties here, it's a 9 Advocateis present in the proceedings and the
10 complicated and expensive process requiring 10 issue of whether or not there’ s any necessity
11 the input of people with speciaized 11 of an intervention on behalf of customersin
12 expertise. It'sour view that to properly 12 Labrador West. And | think what became
13 present our viewsin thishearing, that we 13 obviousin the previous hearing and it should
14 will require the expenditure of considerable 14 be obvious again, isthat theissuesfor the
15 funds and the services of experts. With that 15 Labrador interconnected customers are
16 inmind, it's important that we can do some 16 divergent for the customers in Labrador West
17 forward planning to seewhat the applicable 17 and those in Happy Valley/Goose Bay. And asa
18 rules are that relate to the towns. We note 18 result, | think thisisaconundrum for the
19 that thereis an Order in Council directing 19 Consumer Advocate and | think quite fairly, it
20 that there be a hearing or a sub hearing into 20 wouldn’t be reasonable to expect the Consumer
21 theissues that directly concernusand we 21 Advocate to speak for either particular group
22 take some solace and appreciation that such an 22 and that separate representation isrequired
23 order exists. Weaso notethat the Board 23 and ought to bereflected in anorder of
24 itself, under Section 90 of the Public 24 costs. And we make thisrequest at the
25 Utilities Act has the discretionto award 25 present time out of an abundance of caution
Page 51 Page 52
1 given, with al due respect, our past 1 afocused hearing dealing with issues for the
2 experience before the Board where we attempted 2 Labrador interconnected system, that that’s a
3 to make afocus presentation and | must say, 3 significant distinction from the factual
4 the eventual award of no costs was a subject 4 circumstances that underpin the cases that are
5 of considerable disappointment to the 5 relied on. And in our view, Section 90 gives
6 consumersin the towns of Labrador City and 6 the Board very wide discretion to make an
7 Wabush. And so wewould hopeto know the 7 order with respect to costs and that there’s
8 ground rulesaswe go in and hope that those 8 nothing to limit the authority of the Board to
9 ground rules could be set so that we could add 9 give such direction at the present time and we
10 meaning and credibility to the whole process 10 would respectfully ask for it. Thank you, Mr.
1 by properly participating. Counsel for 1 Chairman and the Board.
12 Newfoundland and L abrador Hydro has been kind 12 MR. CHAIRMAN:
13 enough to present uswith anumber of cases 13 Q. Thank you, Mr. Hearn. Ms. Green, please?
14 that she would be relying on in responding to 14 GREENE, Q.C.:
15 our position. We've had an opportunity to 15 Q. Thank you, Mr. Chairman, Commissioners.
16 review the three cases that are mentioned and 16 Hydro's position with respect to the
17 notethat the cases arein support of the 17 application or themotion is that it is
18 proposition that costs ought to be awarded at 18 premature and that consideration for an award
19 theend of a hearing rather than direction 19 of costs should follow the conclusion of the
20 given at the start. 20 hearing. Infact, it'sHydro’s submission
21 We would point out that neither of those 21 that the Board does not have jurisdiction to
22 casesis directly binding on this Board; none 22 award what, in effect, isIntervenor funding
23 of them are from this jurisdiction and that we 23 at the commencement of a hearing. And there
24 think in the unique set of circumstances that 24 are anumber of authorities| would liketo
25 we have here where there’ s a direction to have 25 rely on to support that position. Inthe
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1 GREENE, Q.C.: 1 to pagetwo of that decision which has been
2 Q... consideration of costs, the obvious 2 circulated, you will see in paragraph eight,
3 starting point is Section 90 of the Public 3 the section of the Public Utilities Board Act
4 Utilities Act. Section 90 of the Act does 4 in Manitobawith respect to costs. | won't
5 provide that the Board has the discretion with 5 bother to read it, but you'll see it'svery
6 respect to costs related to a proceeding and 6 similar to Section 90. In paragraph five, on
7 the Board hasthe discretion to either fix 7 page two, you seetheissue is stated and by
8 costsin adefinite amount or they may be 8 reading the paragraph you will seeitisthe
9 taxed and the Board may further order by whom 9 very same issue that’ s before the Board today .

10 they are to be taxed and to whom they areto 10 I would like to read the last paragraph under
11 be alowed. So, the Board does have 11 number eight where the Court of Appeal in
12 discretion to award costs under Section 90 of 12 Manitoba said that the section in the Manitoba
13 the Act. The question arisesastowhenisit 13 Actrelated toan award of cost after the
14 appropriate to exercise that discretion. And 14 hearing. And they went on--and I’'m reading,
15 on Wednesday | circulated three cases that are 15 thisis a quote, "it ismy view that the
16 very relevant and that areon point with 16 preliminary demand for costs could not be met
17 respect to thisissue and| would like to 17 by the Board under existing legidation. One
18 refer to them at thistime. 18 can understand why the legislation does not
19 The first isthe decision of the Manitoba 19 provide for the Board to make apreliminary
20 Society of Seniorsinc. v. Greater Winnipeg 20 award in costs', and then they go on; | won't
21 Gas which was a decision of the Manitoba Court |21 read the rest.
22 of Appeal in 1982. Inthat particular case, 22 (11:45am.)
23 at a hearing before the Public Utilities 23 GREENE, Q.C.:
24 Board, one of the Intervenors made asimilar 24 Q. So, we do have adecision of the Manitoba
25 request to have funding in advance. Turning 25 Court of Appeal on very similar wording in the
Page 55 Page 56
1 Manitoba L egislation where the Court of Appeal 1 costs as used inthe legal senseis aword
2 found that the Board did not have the 2 having a well defined meaning from the
3 jurisdictionto make apreliminary award at 3 earliest times it has been recognized that the
4 the commencement of the hearing. 4 power to award costs must befound in a
5 The second case that | would like to 5 statute’. Now, the Board does havethat in a
6 refer to was also circulated on Wednesday and 6 statute, they do have the discretion to award
7 is the decision of the Ontario Divisional 7 the cost. And then they went on to say, "what
8 Court re: Regional Municipality of Hamilton 8 are the characteristics of the costs’ and
9 Wentworth and Hamilton Wentworth Save the 9 that’s before they list there on the top of
10 Valley Committee. In that particular case, it 10 the page at 365. And thefirst one isvery
11 was not a Public Utilities Board case, but it 11 important, the first oneis that thereisan
12 was a hearing under the Consolidated Hearings 12 award to be made in favour of a successful or
13 Act and againit was aquestion of whether 13 deserving litigant, payable by the loser. You
14 there could be an award at the commencement of |14 don't know that until the hearingis over.
15 a hearing as Mr. Hearn as requested here 15 You don't know whoisthewinner and whois
16 today. On page 361 of the casethat was 16 the loser. Sometimeswe still don't know at
17 circulated, you'll seethat there is the 17 the end of a hearing depending on the
18 reference to the Manitoba Society of Seniors 18 complexity, but generally we don’t know until
19 casethat | just referredto. And thenl'd 19 the conclusion of the hearing.
20 like to turn to page 364 where at the bottom 20 Second point, of necessity, the award
21 of the page, the court discusses what is meant 21 must await the conclusion of the proceeding as
22 by costs whichiswhat you haveas well in 22 an assessment of entittement cannot be
23 Section 90. And looking at the bottom there 23 determined before that time.
24 at page 364 going over to 365--and I’'m reading 24 Third point, the costs are payable by way
25 now, "a point of commencement must be that 25 of indemnity for allowing expenses and
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1 GREENE, Q.C.: 1 High Court of Justice Divisional Court inre:
2  Q...services incurred relevant tothe case 2 Ontario Energy Board. And thisarose asa
3 proceeding. 3 result of a stated case by the Ontario Energy
4 And the last point, they are not payable 4 Board as to whether it could make the
5 for the purposes of assuring participation in 5 preliminary award of costs at the commencement
6 the proceeding. 6 of ahearing which, in effect, is Intervenor
7 S0, those were the characteristics of 7 funding. And you’ll see on page four of that
8 costs as defined by the Ontario Divisional 8 case, that the Court referred to the Hamilton
9 Court. If you look to page 376 of that case 9 Wentworth case that | just referred to and
10 whichis the actual decision of the Court, 10 said that that decision applied equally to the
11 you'll see again the reference to the Manitoba 11 issue before them in the Ontario Energy Board
12 Seniors case that | just referred to and bear 12 case and stated that the Board cannot lawfully
13 conclusion that that was the correct decision. 13 order interim costs to be so paid. And you'll
14 Andjust reading there, thefirst sentence 14 seeon page4 aswell, the Section of the
15 under the heading, Conclusion, the Court 15 Ontario Energy Board Act which deals with
16 stated, "having considered the matter 16 costswhich is very similar to Section 90
17 carefully, | am of the opinion that the Board 17 which givesthe Board discretionto award
18 had no jurisdictionto make the impugned 18 costs.
19 orders asitsdiscretion to award costs does 19 Finally, I would like to refer to two
20 not extend that far". And that was, there was 20 orders of this Board where this issue has been
21 no ability to award costs at the commencement 21 dealt with before. The first arises from
22 of the hearing. 22 Hydro's GRA 2001 where the Industria
23 Thelast casethat | would like to refer 23 Customers made the same application as Mr.
24 to which was also circulated by me on 24 Hearn has made today to have an order at the
25 Wednesday is the decision again of the Ontario 25 commencement of the hearing. Hydro took the
Page 59 Page 60
1 same position on that particular motion 1 that the Board does not have the jurisdiction
2 because in Hydro’s view, it is clear the Board 2 to award costs at the commencement of the
3 doesnot havethe jurisdiction to make the 3 hearing under Section 90 of the Act. And that
4 preliminary award of costs. And you will see 4 has been the Board' s previous decisions in two
5 Order No. P.U. 8, 2001-2202 which | circulated 5 prior applications where the same issues were
6 on Wednesday, that the Board agreed and did 6 raised. So, for those reasons, Hydro submits
7 not award costs as requested by Industrial 7 that the application is premature and should
8 Customers. 8 not be dealt with by the Board at thistime.
9 The last document that | would liketo 9 Thank you, Mr. Chair, that concludes my
10 refer to is another decision of the Board 10 comments.
11 which Ms. Noseworthy was kind enough to 11 MR. CHAIRMAN:
12 circulate to all the parties along with P.U. 12 Q. Thank you, Ms. Greene. Mr. Fitzgerald,
13 8. Andthisarose from a Newfoundland Power 13 please?
14 hearing in 1998 where Ms. Andrews, again, 14 MR. FITZGERALD:
15 applied for her first, | guess, first time 15 Q. Mr. Chairman, on behalf of the Consumer
16 applied for funding at the commencement of the |16 Advocate, we really take no position in
17 hearing. And you will see that the Board, on 17 relation to thisissue.
18 page 2, found that Section 90 of the Act does 18 MR. CHAIRMAN:
19 not provide for funding to be awarded prior to 19 Q. Thank you. Ms. Henley Andrews or Mr.
20 the hearing, but only provides for the 20 Hutchings?
21 provision of costs at the discretion of the 21 HENLEY ANDREWS, Q.C.:
22 Board whichis to be exercised after the 22 Q.It's me, Mr. Chairman. The Industrial
23 completion of the hearing whichisin line 23 Customers support the application of Labrador
24 with the three cases that | have referred to. 24 City and Wabush to have aruling at thistime
25 So, in conclusion, the authorities are 25 in favour of awarding them their costs at the
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1 HENLEY ANDREWS, Q.C.: 1 costs and has certainty with respect toits
2 Q...endof thehearing. We believe and agree 2 ability to recover its reasonable costs in
3 that proper participation in the hearing 3 connection with calling expert testimony and
4 processis costly and it does require expert 4 participation in the hearing. That provides a
5 advice. It's not reasonableto spend money 5 considerable advantageto al three of those
6 and take the risk that later you can’t recover 6 parties. In the 1980s, the Federation of
7 it, particularly when the amounts of money for 7 Municipalities was regularly awarded its
8 experts are so high. Hydro has amonopoly on 8 costs, albeit at the end of a hearing, but it
9 the providing of generation to alarge extent. 9 was, according to Mr. Hutchings who
10 Whether by its own generation or as areseller 10 participated at that time, well known and
11 or other generation, that the parties 11 accepted that they would get their costs at
12 including Labrador City and Wabush have no 12 the end of the hearing. In hearing since 1990
13 choice asto where they buy their electricity. 13 inwhich | have been involved, the one thing
14 The amount to be charged with respect to 14 that has been certain has been that Hydro will
15 electricity can bea critical factor whether 15 object to Intervenors getting their costs,
16 it'sin setting tax ratesfor town, whether 16 whether the application is made at the
17 it'sin attracting business to the town or 17 beginning of the hearing or at theend. And
18 whether it is for providing, dealing with the 18 the Federation of Municipalities didn’t have
19 costs of manufacturing. Hydro'scosts are 19 that problem, they had a pretty good
20 recoverable in the rates and they know that up 20 understanding that they were goingto get
21 front and they know that if they want to, they 21 their costs. The Labrador issues are
22 can include their own costs aswell as their 22 distinct, at least, many of theissues are
23 witness' costsin their rates. The sameis 23 distinct and because so much of the focus of
24 true for Newfoundland Power. And the Consumer 24 the hearing ison the Island Interconnected
25 Advocate by legidationis entitled to its 25 System, it is easy for the Labrador Issues to
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1 get lost and the ability to call evidence and 1 award costs to thewinner. Well, then you
2 to have experts would obviously a considerable 2 haveto look at this process because can you
3 factor for them if they knew in advance that 3 really say when you participate in a rate
4 they had areasonable opportunity to recover 4 hearing that there are winners and losers. At
5 those costs. | notethat inthe Order from 5 the end of the day, usually the Applicant has
6 the Government in Item 2, the Lieutenant 6 lost something and the Intervenors had gained
7 Governor in Council directs the Public 7 something, nobody islikely to be happy, but
8 Utilities Board to provide full opportunity 8 you know, | haven't yet participatedin a
9 for Labrador West being Labrador City, Wabush 9 hearing wherethe Applicant, whether it be
10 and/or the Iron Ore Company of Canada and 10 Hydro or Newfoundland Power got absolutely
11 Wabush Mines et cetera, to present arguments 11 everything they were looking for. And neither
12 and evidence before the hearing. | think that 12 havel participated in ahearing where the
13 the failure to have information with respect 13 Intervenors have gotten everything that they
14 to costs could be argued on an appeal that it 14 werelooking for. So, it’snot asituation
15 does not provide that full opportunity to 15 where at the end of the day, there’ s going to
16 participate and they ultimately put the result 16 be awinner and aloser. You could argue that
17 of the whole processin question. Hydro has 17 everybody will bewinnersor that everybody
18 referred to anumber of caseswhich | will get 18 will be losers, but that depends on your point
19 to, but alsoto theidea that the norm in 19 of view. So, | think that that’s different
20 courtsisthat costs are awarded to the winner 20 than a court proceeding where theissue is
21 at the end of the day and while costs arein 21 usually one of liability and the court finds
22 the discretion of the court in the same way 22 either there is liability or thereis not
23 that they are, or they arein the discretion 23 liahility.
24 of the court asthey arein the discretion of 24 (12:00 p.m.)
25 the Board, the courts do, asageneral rule, 25 Q. Sothen you have to take that into context in
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1 HENLEY ANDREWS, Q.C.: 1 Manitoba Public Utilities Board had awarded
2 Q...looking at thedecisonsthat Hydro has 2 the costs, had exercised itsdiscretion in
3 put beforeyou. And thefirst of those 3 favour of the Applicant, the seniors group,
4 decisionsisthe one relating to the Manitoba 4 would the result on appeal, have been
5 Society of Seniors. And | think that that 5 different. Andit could very well have been
6 decision hasto be looked at specifically with 6 different. The judgein the Manitoba Court of
7 respect to what was happening on the appeal . 7 Appeal in paragraph eight doesrefer tothe
8 Inthat particular case, the Manitoba Board 8 section of the Public Utilities Board Act,
9 had denied the costs application and you can 9 Section 56, in Manitoba. And while the
10 seethat in paragraph five whichis on page 10 language is similar, it isnot exactly the
11 two. And it says that when proceedings began 11 same as the Newfoundland legidation, but |
12 before the Public Utilities Board, the 12 will concedethat itisvery similar. But |
13 Manitoba Society of Seniors regquested that the 13 would point out that thedecision of the
14 Board make apreliminary award of costs in 14 Manitoba Court of Appeal is not binding on the
15 favour of the society to enableit to retain 15 Newfoundland Court of Appeal or on the
16 the services of experts, which in turn would 16 Newfoundland courts, nor isit binding on this
17 enable the society to participate more 17 Board. So Newfoundland caninfact have an
18 effectively. The Board declined to make such 18 entirely different result if this matter
19 an award. So the Board exercised its 19 proceeded through to the Court of Appeal on
20 discretion and declined. 20 the issue of costs than Manitoba. The
21 In an appeal, there are rules with 21 Manitoba Court of Appeal decision isbinding
22 respect to what a court can overturn when a 22 on the Manitoba Queen’s Bench division, it is
23 discretionary order hasbeen made. So the 23 not binding in any other province.
24 question that you have to ask yourself and the 24 The other aspect that has to be looked at
25 question that islegitimate isthat if the 25 then is the decision of the Ontario High Court
Page 67 Page 68
1 of Justice. And oneof the problemsin that 1 but the Act does specifically grant the Board
2 particular case isthat thereis different 2 discretion to award costs. Thereis avery
3 legislation. The legidlation with respect to 3 real question as to whether a party hasfull
4 costsis again quite similar to Section 90 of 4 opportunity to participate if itis at a
5 the Public Utilities Act in Newfoundland. 5 disadvantage with respect to other parties.
6 However, what'sdifferent is that in that 6 And in this particular case, we would submit
7 particular case, the Board had set up criteria 7 that Wabush-Labrador City ought to have their
8 and procedure for ordering interim costs to be 8 costs because they can demonstrate that
9 paid. Now, it isnot my understanding and Mr. 9 interests and their issues are not covered by
10 Hearn can correct meif I’m wrong, it’s not my 10 any of the other parties participating in the
11 understanding that the town of Wabush and the 11 hearing. Thank you.
12 town of Labrador City are looking to have 12 HEARN, Q.C.:
13 their costs paid up front. It is my 13 Q. Mr. Chairman, arising out of Ms. Henley
14 understanding that they are looking for ruling 14 Andrews comments -
15 now as to whether they will be entitled to 15 CHAIRMAN:
16 recover their costs at the end of the hearing. 16 Q. Beforeyou begin, couldl just ask if there
17 In the Ontario case, the rules that were being 17 areany -
18 proposed and that were in question, were rules 18 HEARN, Q.C.:
19 with respect to an interim award of costs so 19 Q. Oh, I'msorry.
20 that the parties would actually have the money 20 CHAIRMAN:
21 up front. Andthat is, | would suggest, abig 21 Q.- comments here?
22 distinction than what | understand is being 22 MR. KENNEDY:
23 sought in the present case. 23 Q. No comments-
24 So from the Industrial Customer’s 24 CHAIRMAN:
25 perspective and we've argued thisin the past, 25 Q. Pardon?
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1 MR. KENNEDY: 1 costs are the subject of a specific statutory
2 Q. -frommyself. | believe Newfoundland Power 2 provision which is Section 117 of the Public
3 has been - 3 Utilities Act and that specifically provides
4 CHAIRMAN: 4 that the cost of the Consumer Advocate in
5 Q. Yes, sorry, Mr. Alteen. 5 Subsection 3 are to be recovered from the
6 MR. ALTEEN: 6 Board. Sothey had authorization and that
7 Q. Mr. Chairman, we advised everyone of our 7 security islegidatively mandated. When you
8 position yesterday. It is substantially 8 sit down and try to conclude what that tells
9 similar to Hydro' s position, that an Order for 9 you, it probably tells you that had the
10 costs prior to the commencement or prior to 10 government intended with the order that’s been
11 the conclusion of the hearing is premature and 11 directed to you with the Labrador hearing,
12 it's not authorized under the statues. | was 12 that you provide for cost, it would have said
13 going to briefly draw your attentionto a 13 provide for the cost. So | don't think that
14 couple of statutory provisionsthat haven't 14 the fact that the order has come out changes
15 been spoken to. Oneis Section 28(1 ) of the 15 thewater on thebeans. The caselaw is
16 Electrical Power Control Act. Thedirection 16 persuasive for this Board, the provisions
17 for the Labrador hearing is under the 17 considered by the Manitoba Court of Appeal and
18 Electrical Power Control Act. Now the cost 18 the Ontario Divisional Court dea with
19 provisions under Section 28(1 ) are 19 provisions substantially the same to Section
20 substantially the same as under Section 90(1), 20 90(1 ) of the Public Utilities Act and Section
21 soit doesn't change the argument, it just 21 28(1 ) of the Electrical Power Control Act.
22 changes the reference.  But you should 22 So that is very persuasive logic. Thirdly, or
23 consider thatin your deliberations. The 23 the third point of support is the practice of
24 second point is reference has been made to the 24 the Board even back into the’80s when the
25 Consumer Advocate. The Consumer Advocate's 25 Federation of Municipalities intervened, has
Page 71 Page 72
1 been that these ordersare made and quite 1 some of the comments of Ms. Henley Andrews|
2 properly made at the conclusion of a hearing. 2 would confirmand clarify that the ruling
3 So the statute indicates that this is 3 we're seeking is asking that we get our costs
4 premature and should be considered at the end 4 at the end of the hearing, that we have a
5 of the hearing. The caselaw supports that 5 direction to that effect at the present time.
6 and the practice of thisBoard supportsit. 6 The other comment that | would makein reply,
7 Mr. Chairman, there’s no need to make the 7 the caseisreferred to by Newfoundland Hydro
8 order requesting now, but the City of Labrador 8 and adopted by Newfoundland Power deal with
9 should have every right to apply at the 9 characteristics of coststhat are applicable
10 conclusion of the hearing. Thank you very 10 in court situations where there is an award to
11 much. 11 be made in favour of a successful or deserving
12 CHAIRMAN: 12 litigant payable by theloser and | would
13 Q. Thank you, Mr. Alteen. Again, my apologies, 13 reiterate the comments that were made by Ms.
14 I’ll blame it on the humidity in here stemming 14 Henley Andrewsin that regard and point out
15 that--no fault of the brain. It may have 15 that that’ s never been the tradition of costs
16 nothing to do with the humidity. Thank you 16 before thisBoard. When we look around the
17 once again. Any comment, Ms Newman? 17 room we see that virtually every party with
18 MS. NEWMAN: 18 the exception of us, either hasits costs or
19 Q. No, Mr. Chairman and Commissioners, | think 19 has aimost an implicit understanding that it
20 that the issues have been canvassed fully, | 20 would get its costs and that’ s certainly true
21 don’'t have any additional comments to make. 21 of the Federation of Municipalities when they
22 CHAIRMAN: 22 were here before the Board. And it seemsto
23 Q. Thank you. Mr. Hearn. 23 betrue of virtually all of the parties here.
24 HEARN, Q.C.: 24 And we make this because of our past
25 Q. Thank you, Mr. Chairman. Just in response to 25 experience. We have no such implicit
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1 HEARN, Q.C.: 1 structure, we should in effect be subsidizing
2  Q....understanding and we say that the costs 2 consumers in Happy Valley-Goose Bay and
3 that were discussed in these cases, deserving 3 whether that’sin accordance with regulatory
4 litigant payable by the loser, is not part of 4 principles and ought to be so applied by this
5 the public utilities process as the tradition 5 Board. As weunderstand it, the Consumer
6 has developed in this province. Therefor we 6 Advocate in the last hearing and | don’t know
7 repeat our request. Thank you, Mr. Chairman, 7 if ithas changed at thistime, took no
8 members of the Board. 8 position on that issue. And | think logically
9 CHAIRMAN: 9 you would not expect that the Consumer
10 Q. Mr. Hearn, I’ll ask my colleagues now if they 10 Advocate would represent one particular group
11 have any questions. Mr. Saunders. 11 of consumers to the potential detriment of
12 COMMISSIONER SAUNDERS: 12 another group of consumers. And that’swhat |
13 Q. Yes, just onecomment you made, Mr. Hearn. 13 regard asa conundrum, if the two interests
14 Y ou made reference to, | think you called it a 14 involved are the consumersin Happy Valley-
15 conundrum for the Consumer Advocate in respect |15 Goose Bay and the consumers in Labrador west,
16 of representation of Labrador customers. 16 and if theseinterests areincompatible or
17 Would you want to explainor to expand on 17 divergent, then--and if the Consumer Advocate
18 that? 18 speaks for either particular group, thenit's
19 HEARN, Q.C.: 19 necessary that we have all participation and
20 Q. Wadll the setting of ratesfor the Labrador 20 that we have separate representation from the
21 Interconnected Customers involves a question 21 Consumer Advocate.
22 of whether therates should be equalized 22 COMMISSIONER SAUNDERS:
23 between Labrador west customers and Happy 23  Q.Wouldit befair, Mr. Chair, to ask if Mr.
24 Valley-Goose Bay and we see that as a question 24 Fitzgerald has any comment on that?
25 of whether or not with our lower cost 25 MR. FITZGERALD:
Page 75 Page 76
1 Q. Inresponsel guesswhat Mr. Hearn is saying 1 the Board. And in discussion with the Board,
2 is anobvious problem. Toget into the 2 there was a clear understanding that the Order
3 reasons why we would or would not support the 3 appointing me at that time would indicate that
4 application of Labrador City right now would 4 | wasto represent the general interests of
5 really be getting into the substantive part of 5 consumers and specifically not the particular
6 the divergent interests which we're not 6 interests of particular groups of consumers.
7 prepared to get into thismorning. But asa 7 | mean that's a conundrum that’s been there
8 general rule, | guess, you know, if you look 8 forever in the sense that there are particular
9 at it from an overall point of view, are Mr. 9 groups of consumers that have particular
10 Hearn's clients, consumers, the province or 10 interests but really, if you only have one
11 consumers of electricity in the province, yes, 11 Consumer Advocate, you can only represent the
12 they are. Do they have divergent interests 12 general interests of consumers. | mean
13 from other consumers, yes, they do. 13 consumers generally have interestsin, you
14 Therefore, isit fair for them to segregate 14 know, lower rates and particular interestsin
15 themselves and seek independent representation 15 rate of return and different issues but there
16 having regard to their very different 16 are inevitably going to be groups of consumers
17 circumstances. It probably is fair for them 17 that will have particular interests. And as
18 to seek separate counsel. Isit aconundrum, 18 Mr. Fitzgerald says, | don’'t think it's
19 probably, yes. | mean | don’t know how else 19 possible for asingle Consumer Advocate to
20 to address that. 20 represent every particular interest. | just
21 HUTCHINGS, Q.C.: 21 thought as a historical note because | don’t
22 Q. Mr. Chair, | don't know whether this is 22 believe any of the Commissioners now sitting
23 helpful at all but | recall inthe 1980s, | 23 were on the Board at the time that | was doing
24 was for a couple of hearings, appointed myself 24 those things back in the 80's.
25 as Consumer Advocate, appointed by Order of 25 CHAIRMAN:

Discoveries Unlimited Inc., Ph: (709)437-5028

Page 73 - Page 76




July 18, 2003 Multi-Page™ NL Hydro Pre-Conference Hearing
Page 77 Page 78

1 Q. Thank you, Mr. Hutchings, any further 1 customers and towns that | represent. So, you

2 questions? Anybody elsewishto comment on 2 know, to be participating in St. John’s adding

3 that particular question | guessand I'll 3 tothe coststo the clientswhen hopefully

4 afford other parties the opportunity. Okay. 4 those issues would be dealt with in afocused

5 Ms. Whalen has a question, | believe. 5 fashion in Labrador west would seem to be the

6 COMMISSIONER WHALEN: 6 most effective way and most efficient way to

7 Q. Yes, Mr. Hearn, | have just aquestion and it 7 properly present our views to the Board.

8 really relatesto Ms. Newman'’s earlier comment 8 COMMISSIONER WHALEN:

9 tothe Board relating to the issue of the 9 Q. lguess my next point then would be if the
10 pending complaint on discriminatory rates and 10 Town of Labrador City is intending to make a
11 the decision as to whether we're going to have 11 complaint of discriminatory rights to the
12 a separate hearing or if that hearing is going 12 Board with a request for the hearing that
13 to be subsumed into the GRA hearing. Did | 13 we've been directed to hold in any event, but
14 understand from your earlier comment that if 14 it'sjust really adecision asto how wedo
15 the Board decides, makes adecisionto sitin 15 it, would your request for cost, not
16 Labrador west and deal with your issuesin a 16 withstanding the arguments made today be more
17 separate hearing, that your participation in 17 appropriately made at that time and put into--
18 this process would be limited, if at all? 18 the Board can consider them inthe context
19 HEARN, Q.C.: 19 then of the way we' re going to deal with that
20 Q. That's certainly true, Mr. Whalen. We 20 issue in terms of the sub hearing or a
21 certainly don’tintend to be present when 21 separate hearing.

22 there areissues that are peripheral to our 22 HEARN, Q.C.:

23 interests and largely unrelated to our 23 Q. Ohwe certainly would reiterate our request at

24 interests. It'sour intention to attempt to 24 that time. | mean the direction that was

25 be focused on issues that are relevant to the 25 issued by the Lieutenant-Governor in Council
Page 79 Page 80

1 only came to my attention yesterday and | was 1 the issues before the Board for its

2 already in St. John's. | wouldn’t want us to 2 consideration and decision.

3 get unduly delayed because of the failure of a 3 COMMISSIONER WHALEN:

4 complaint at the present time. We'retrying 4 Q. Andthe Board hasaready madetwo orders

5 to be constructive in terms of the use of this 5 saying that it doesn’t have the jurisdiction

6 time. If we'd had any inkling that that was 6 to make such an award under Section 90.

7 required prior to this session here today, it 7 Nothing has changed and | think | was part of

8 would have been made and it just hasn’t been 8 the last two motions where | heard the similar

9 physically possible because I’ve been out of 9 arguments and on form Pu-g that's been
10 my office since the time this has come 10 circulated. Soitis the Town of Labrador
1 forward. But it’sour intention as soon as | 1 City's position that we do have the
12 returned on Monday or Tuesday, depending on 12 jurisdiction under Section 90 to make such an
13 the flights that | would make certain that the 13 order that you' re requesting.

14 complaint isactualy filed. Sol think any 14 (12:15p.m.)

15 deliberations right not ought to be done on 15 HEARN, Q.C.:

16 the assumption that that complaint will be 16 Q. Certainlyitisand| think that the Board--

17 coming forthwith and I’ ve certainly undertaken 17 two things, Ms. Whalen; one, | don’t think the
18 todo that. So | think it would be not a 18 Board isbound its previous decisions and
19 proper use at thistimeif we didn’t consider 19 secondly, that those decisions have not been
20 these issues because simply we don't have the 20 inthe context or a directionto providea

21 formal complaint. You know, | can certainly 21 full opportunity for Labrador West, Labrador
22 undertake you will have the formal complaint 22 City/Wabush and Iron Ore Company of Canada and
23 and you'll have it Monday or Tuesday but we'll 23 Wabush Mines and the residents and
24 not then be before the Board to addressit so 24 representatives thereof and other interested
25 I think thisisthe appropriate time to place 25 parties to present arguments, evidence before
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1 HEARN, Q.C.: 1 Q. lwouldn't think so. With respect, we're
2 Q....such hearing and provide, et cetera, the 2 asking for areasonable cost of intervention,
3 basisfor afull informed decision by this 3 you know, so that--at the end of the
4 Board. So, you'reusing your discretion, | 4 intervention, so there'll always be an
5 would say with respect, ina circumstance 5 opportunity of scrutiny. We're not asking for
6 wherethere’'sa direction to provide afull 6 any loose open ended order that would allow
7 opportunity. And that full opportunity can 7 any extraneous or irrelevant costs and we're
8 only occur if we have some understanding that 8 asking in the context where we' re here today.
9 at the end of the process, we will recover our 9 Y ou know, | really don’t see that awaiting the
10 costs. 10 formal complaint is going to change. Thisis
11 COMMISSIONER WHALEN: 11 an opportunity to present the argument and
12 Q.| guess, notwithstanding the jurisdiction 12 where all counsel had an opportunity to
13 issue which obviously is most important before 13 comment. So, | think with respect, it would
14 the Board, but | wonder if it would be more 14 be unduly technical tosay that the award
15 helpful perhaps to the Town of Labrador City’s 15 shouldn’t deal with it because it doesn’t have
16 caseif the issue was brought forward as part 16 the formal complaint before it now.
17 of your complaint and done in the context of 17 COMMISSIONER WHALEN:
18 thisdirection from the LJOC (phonetic) as 18 Q. That wasn't my point, that we shouldn’t deal
19 opposed to be done in the context of the full 19 with it and | guess, | just leaveit at that.
20 GRA request which we're not sure how you're 20 Would you also agree that the town of Goose
21 going to be participating, if we're going to 21 Bay should be afforded a similar right?
22 be having aseparate hearing in any event. 22 HEARN, Q.C.:
23 I’'m just wondering if our order might be 23 Q.Oh, I certainly would have no abjection to
24 premature. 1'm not prejudice and - 24 that.
25 HEARN, Q.C.: 25 MR. CHAIRMAN:
Page 83 Page 84
1 Q. Thank you, Ms. Whalen. I'll afford other 1 of, sub-hearing or a part of this process.
2 parties the opportunity to comment on 2 And in those circumstances, this costs
3 questions. No. 3 application would be relevant to this specific
4 HENLEY ANDREWS, Q.C.: 4 proceeding.
5 Q. l'dliketo make one comment and that’s with 5 COMMISSIONER WHALEN:
6 respect to the previous decisions of the Board 6 Q. Would be also expect similar applications on
7 and that is that, the Board has made previous 7 the Industrial Customers, Ms. Henley Andrews?
8 decisions. Courts often, over theterm of 8 HENLEY ANDREWS, Q.C.:
9 years change their minds as to what they wish 9 Q. Yes, we had always planned to do that.
10 to do and the law changes as aresult. We've 10 MR. CHAIRMAN:
11 aways felt that the Board' s decisions on the 11 Q. Anything else? Okay. Thank you very much.
12 two previous with respect to jurisdiction were 12 We will take these matters under consideration
13 wrong and as aresult, if you made a different 13 and will be issuing a written decision
14 decision thistime, the Industrial Customers 14 forthwith as expeditiously as possible. Any
15 were think that you are now making the right 15 other matters, Ms. Newman?
16 decision. You'renot bound by your two 16 MS. NEWMAN:
17 previous decisions and it is largely a 17 Q. No other matters, Mr. Chairman.
18 question of law, theissue of jurisdiction. 18 MR. CHAIRMAN:
19 And the other thing that just comesto mindis 19 Q. Having heard no other matters, we will, on
20 that in response to your question, my 20 both items, I’'ll reiterate, be providing
21 understanding and the discussions that counsel 21 direction as quickly as possible both on the
22 have had isthat one of thethings that is 22 Board' s schedule and the matter of costsin
23 under consideration by the Board is having the 23 respect of Labrador City/Wabush. And the
24 Labrador hearing, if acomplaint is made and 24 matter for the time being is adjourned and we
25 we know that it will be made, done as a, sort 25 will, | guess, reconvene, based on the
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1 MR. CHAIRMAN: 1
2  Q....schedule at the call of the Chair. Thank 2
3 you very much. 3
4 Upon concluding at 12:25 p.m. 4
5

6

7

8

9

10

11

12

13

14
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