
 
 
 
 
 
      September 12th, 2003 
 
 
 
 
Board of Commissioners of 
Public Utilities 
Prince Charles Building 
120 Torbay Road 
P.O. Box 21040 
St. John’s, NF 
A1A 5B2 
 
 
Attention: Ms. G. Cheryl Blundon 
_____________________________ 
 
 
Dear Ms Blundon: 
 

Re: Application by Industrial Customers 
 
 
 Attached is an original plus ten copies of Hydro’s Reply to the Application 

by the Industrial Customers concerning the evidence of EES Consulting and Len 

Waverman dated September 5th, 2003. 

 
      Yours truly, 
 
 
 
 
 
      ________________________________ 
      Maureen P. Greene, Q.C. 
      Vice-President Human Resources, 
      General Counsel & Corporate Secretary 
 
MPG/dp 
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Copies: 
  
 Dennis Browne, Q.C. 
 Consumer Advocate 
 Browne Fitzgerald Morgan & Avis 
 Terrace on the Square 
 Level III 
 P.O. Box 23135 
 St. John’s, NL 
 A1B 4J9 
 
 Mr. Ian Kelly, Q.C./Mr. Gerard Hayes 
 Legal Counsel 
 Newfoundland Power Inc. 
 55 Kenmount Road 
 P.O. Box 8910 
 St. John’s, NL 
 A1B 3P6 
 
 Mr. Colm Seviour/Ms. Meg Gillis 
 Legal Counsel, Industrial Customers 
 Stewart McKelvey Stirling Scales 
 Cabot Place 
 100 New Gower Street 
 P.O. Box 5038 
 St. John’s, NL 
 A1C 5V3 
 
 Joseph S. Hutchings, Q.C. 
 Legal Counsel, Industrial Customers 
 Poole Althouse 
 P.O. Box 812 
 49-51 Park Street 
 Corner Brook, NL 
 A2H 6H7 
 
 Edward Hearn, Q.C. 
 Legal Counsel, Town of Labrador City & Town of Wabush 
 Miller & Hearn 
 450 Avalon Drive 
 P.O. Box 129 
 Labrador City, NL 
 A2V 2K3 



IN THE MATTER OF the 
Public Utilities Act, (R.S.N. 1990, Chapter P-47 (the “Act”) 
 
 
 
AND IN THE MATTER OF a General Rate Application 
(the “Application”) by Newfoundland and Labrador Hydro 
for approvals of, under Section 70 of the Act, changes in 
the rates to be charged for the supply of power and 
energy to Newfoundland Power, Rural Customers and  
Industrial Customers; and under Section 71 of the Act, 
changes in the Rules and Regulations applicable to 
the supply of electricity to its Rural Customers. 
 
 
 
 
 
TO:  The Board of Commissioners of Public Utilities (the “Board”) 
 
 
THE REPLY of Newfoundland and Labrador Hydro (“Hydro”)  to the Application 
of Abitibi Consolidated Inc. (Grand Falls), Abitibi Consolidated Inc. (Stephenville), 
Corner Brook Pulp & Paper Limited, North Atlantic Refining Limited and Voisey’s 
Bay Nickel Company Limited concerning evidence of EES Consulting and Len 
Waverman states: 
 
 
1. Hydro’s position with respect to the Application is that it should be 
dismissed. 

 
2. The grounds for the position taken in this Reply are as follows: 
 

(a) The role of Board Hearing Counsel is not limited in the 
manner stated in paragraph 2 (a) of the Application.  The 
role of Board Hearing Counsel may include a number of 
activities, including advising the Board about procedural 
issues and applicable law relevant to the nature of the 
proceeding.  In addition, the Board Hearing Counsel also 
has a broader role to ensure that all relevant issues are 
appropriately before the Board and may enquire through 
Requests for Information and through cross-examination 
with respect to evidence of any party.  This role also includes 
the ability to lead evidence on issues arising in the 
Application. 
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(b) The simple fact that a witness is called by Board Hearing 
Counsel does not, by itself, give rise to a reasonable 
apprehension of bias as stated in paragraph 2 (b) of the 
Application. 

 
(c) It has been the practice of this Board in past hearings for 

Board Hearing Counsel to lead evidence on issues arising in 
the Application through expert reports such as the report of 
Dr. John Wilson on cost of service issues filed in Hydro’s 
2001 General Rate Application where positions were 
advocated by Dr. Wilson on cost of service issues. Generally 
experts called by Board Hearing Counsel are viewed no 
differently than experts called by other parties to the 
proceeding. 

 
(d) With respect to paragraph 2 (d) of the Application, Hydro 

acknowledges the position of the Industrial Customers that 
all parties to the proceeding have retained cost of service 
experts.  The fact that all the parties to the proceeding have 
retained cost of service experts is undoubtedly a factor 
which should be taken into account by Board Hearing 
Counsel in determining the need to also lead expert 
evidence on cost of service issues.   As well, the fact that the 
cost of service methodology was extensively reviewed in a 
1993 generic cost of service hearing and again in Hydro’s 
2001 General Rate Application should also be a factor that is 
considered in determining whether it is necessary for Board 
Hearing Counsel to also lead evidence with respect to these 
types of issues.  

 
3. At the hearing of this Application Hydro may rely on Chapter 10 of Practice 
and Procedure before Administrative Tribunals authored by Macaulay and 
Sprague, a copy of which is attached. 
 
 
Dated at St. John’s, Newfoundland and Labrador, this 12th day of September, 
2003. 
 
 
 
 
     ___________________________________ 
     Maureen P. Greene, Q.C. 
     Vice-President 
     Newfoundland & Labrador Hydro 
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Bias, The Role Of Counsel And The
Agency

10.1 COUNSEL’S FUNCTIONS

Whilethis chapteris written asabroaddiscussionof the role of acounselfor a
hearing,it alsodiscussesbiasin ageneralway,applyingtotribunalmembersaswell.

Themandatebf mostagenciesdiffers,asdoestheway in whichtheycarryout
their procedures.Mostagencieshaveaninternalsolicitor oftencalled“boardsolici-
tor”. Someagenciesgo outsideto engageacounselfor all majorcasesor aspecific
case.Sometribunalsengagewhat they call “Special Counsel”in all but the most
straight-forwardcasesbelievingthatthepublic interestisbestservedin this fashion.
What work~goroneagencymaynot work for another.However,partsof thechap-
ter, hopefully, will beof assistanceto mostboardsin atleasta limited way.

In thischapter,assumethatcounselmay carryout the following activities:

(1) advisethepanelof theboardhearingthematter(the “panel”) aboutprocedure

andapplicablelaw before thehearingcommences;

(2) assisttheboardsecretaryin preparingnecessarynotices;

(3) reviewtheapplicant’ssubmissionto identify issuesarisingfromtheapplicant’s
proposalandto developastrategyfor dealingwith die matteras a whole;

(4) preparewritten interrogatoriesin conjunctionwith tribunal staff, if any, to
obtaininformationfromtheapplicantsandtheintervenorsontheir submissions
in anattemptto expandupon andclarify them;

(5) conductpre-hearingconferencesandrecommend,alongwith counselacting
for the applicantandotherinterestedparties,proceduresto be adoptedat the
hearing,includingthe orderof cross-examination;

(6) take advice from tribunal staff, if any, about the factual elementsof the
positionstakenby theapplicantandany intervenorsandmakedecisionsbased
on that adviceas to the position to be takenin the hearing;

10—i (A.T.)(1988)
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(7) cross-examinewitnessescalledon behalfof die applicantandthe intervenog~
in conjunctionwith advicereceivedfrom boardstaff;

(8) receivedirections, if any, aboutevidentiarymattersfrom die panelfrom time
to time in orderto clarify issues;

/1~) lead evidence recommendedby tribunal staff, usually expert evidence,on

issuesarising in the application;

(10) assistunrepresentedintervenorsin presentingdieirevidencebeforethetribunal;

(11) advise die panel in private,as requestedfrom time to time, aboutlegal and
procedural issues;preferableto do this in public; (The tribunal solicitor can
often as easilyperform this function.)

(12) makesubmissionsof fact andlaw andmixedfact andlaw attheconclusionof
the hearing;(Someboardsdo not have counseldo this.)

(13) actfor theagencyin anycourtproceedingbroughtby intervenors,applicantsor
others,eitherduringor afterthereasonsfordecisionhavebeendelivered;and

(14) advisedie panelaboutdie contentsof anystatedcasewhichmaybe necessary
from timeto time in die hearing.

Thestandardform retainerwhich counselanddie agencyexecuteis set out in
Appendix 10.1.

10.2 THE LEGISLATION

Theredoesnot appearto be any generalapplicablelegislationrelatingto the
role of counselappearingbeforegovernmentboardsandtribunals. Eachagencyis
governedby its mandatinglegislation,no provisionof whichusuallybearsdirectly
on the questionof the role of counsel.Thereare,however,a numberof sections
which usually deal directlyor indirectly with counseland die natureof hearings
before atribunal, suchas:

The agency may appointfrom time to tuneone or more personshaving technicalor
specialknowledgeof anymatterin questionto inquire into andreporttotheagencyand
to assistthe agencyin anycapacityin respectof anymatterbefore it.

Such a sectionempowersan agencyto appointcounselto assistit with respect
to anylegalor proceduralissuesarisingoutof matterscomingbeforeit. No explicit
restriction is placedon the point in a proceedingat which such assistancemay
be rendered.

Othersectionsof mandatinglegislationmay provide that:

The Boardhasin all matters within its jurisdiction authority to hearanddetermineall
questionsof law and of fact; or

Whereaprocee
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znors Wherea proceedingbeforedie Boardis commencedby the filing of anapplication,the
Board shallproceedby order; or

Wherea proceedingbefore the Boardis commencedby a referenceto the Board by a
Minister, the Boardshall proceedin accordancewith the requirement;or

WhereaproceedingbeforetheBoardis commencedby requirementof theGovernoror
09 Lieutenant Governor in Council, the Boardshall proceedin accordancewith the

requirement;or

TheBoardof itsown motionmay, andupontherequestof the Governoror the Lieuten-
ant Governorin Council shall, inquire into, hearanddetermineany matterthat under
thisAct or theregulationsit may uponan applicationinquire into, hearanddetermine,
and in sodoing the Board hasand mayexercisethesamepowersas upon anappli-
cation;or
TheBoardhasexclusivejurisdiction in all casesand in respectof all mattersin which

jurisdiction is conferredon it by this or anyotherAct. (This is aboiler-platesectionof

ntsor major importance).
and

Othersectionsmay grantpowers,rights andprivilegeswhich are vestedin a
superioror the SupremeCourtor a court of record or provide that, with certain
exceptions,theboardisnot to makeanyorderuntil it hashelda public hearing.The
boardmay be requiredto prepareandprovidewritten reasonsfor its decisionsin
thoseinstanceswherean applicationhas beenopposedor where theapplicantso
requests.In decidinga matter, the boardmay be requiredto makefindingsof fact
basedon evidenceadducedat its hearings.Theburdenof proofat ahearingmaybe
upon the applicant.

Some legislation enablesan agencyto makeits own rules of practice and
o the procedure,whereasotherlegislationmaypermitthesameto bemadeby theagency,
icy is subjectto theapprovalof cabinet.Somelegislationpermitsaboarddiscretionto fix
rectly costs;otheractsprohibit it. Most legislationpermitsaboardto rehearor reviewany
:tions applicationbefore reachingadecisionandperhapsvary or rescindorderswhich it
rings hasissued.

Themandatinglegislationmaypermit a boardto stateacasefor theopinionof
the court on a questionof law. Petitions are usually providedto the court from

al or ordersof aboardon questionsof law or jurisdiction. Petitionsare sometimesper-
y and mitted to thecabinet.

The questionarises:to what extent counselmay advisea boardduring its
deliberationsbeforeadecisionis rendered?The principal concernlimiting therole

ipect of counselis that heor she may conductpartof thehearingasan adversaryto the
plicit applicantor to intervenors.In so doing, counselmustnot act in a mannerthatwill
may raise an appearanceofbias.

10.3 BIAS

Thereis a prodigiousbody of caselaw basedon themaxim that no party shall
be a judgein his own case. It is clear that anyone with a personalor pecuniary

10—3 (A.T)(1988)
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interest in the outcomeof acaseis disqualifiedfrom actingas ajudge.This lepi
principle doesnot apply to die role of boardcounsel.

The classicexpositionis that of Lord HewartC.i., in R. v. SussexJustices,
Exparte McCarthy.’

The breadthof thetest setout inSussexJusticeshasbeencut down in subse-
quentEnglishcases,so thatareal likelihoodof biasratherthana meresuspicionof
it is required to strike down a decision.See:Frome UnitedBreweriesCompany,
Ltd. v. BathJustices;2R. v. CamborneJustices,ExpanePearce; seealso:R. v.
Meyer;‘ R. v. Walker(1968).~

Lord Denning.M.R., commentedas follows in Metropolitan PropertiesCo.
(FG.C.)Ltd. v. Lennon:

It (theCourt)doesnot looktosee if therewasareal likelihood thathewould, ordid,m
fact favour onesideat theexpenseof the other.Thecowi looksatthe impressionwhich
would begiven tootherpeople.Evenif hewassoimpartialascouldbe,neverthelessif
right-mindedpersonswould think that, in the circumstances,therewas a real likeli-
hood of biason his part, thenheshouldnotsit.. . Neverthelesstheremustappearto
bea real likelihood of bias.Surmiseor conjectureis not enou~... Theremustbe
circumstancesfrom which a reasonablemanwould think it likely orprobablethat the
justice,or chairman,asthe casemay be, would, ordid, favouroneside unfairlyas the
expenseof theother.’

S.A. deSmithmadethefollowing statementinJudicialReviewofAdministra-
tiveAction:

If.. . it is alleged that the adjudicatorhasmadehimself a partisan,or is to be sus-
pectedof partisanship,by reasonof his wordsor deedsor his associationwitha party
who is institutin$ordefendingtheproceedingsbeforehim, thecourtswill notholdhim
to be disquaThiedunless the circumstancespoint to a real likelihood or reasonable
suspicionof bias.7

A reallikelihoodof biasentailsatleastasubstantialpossibilityof biasasbased
onthe reasonableapprehensionsof a reasonablemanfully apprisedof thefacts.The
pendulummaynowbe swingingtowarda testof reasonablesuspicionof biaswhich
is foundedontheapprehensionsof areasonablemanwhohastakenreasonablesteps

I R. v. SaLssexJustices. Ex porteMcCarthy, 11924] l K.B. 256.11923] All E.R. Rep. 233,27 Cox
C.C. 590 (Div.Ct.) at K.B. p. 259.

2 FromeUnitedBreweriesCompany. Ltd. v.Bathi.J., [1926]A.C.586,[19261AIIE.R. Rep.576(H.L.).
3 R. v. Camborneii. ExpanePearce,[195412All E.R. 850, [1955] 1 Q.B. 41,11954)3W.L.R.

415 (Div.Ct.).
4 R. v. Meyer(1875),I Q.B.D. 173 (Q.B.).
5 R. v. Walker, 63 W.W.R. 381,11968) 3 C.C.C.254 (Alta. C.A.).
6 MetropolionPropertiesCo. (F.G.C.)Ltd. v. Lannon, [1969]1 Q.B. 577 (C.A.) atp. 599.
7 de Smith,Jwiidal ReviewofAdministrativeAction(Stevens& SonsLtd.: London, 1980)(4th ed.)at

p. 251.
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tjself of the,materialfacts.Thereasonablesuspiciontestlookspri-
~wardappearanceswhilethereallikelihood tegtdependsonthecourt’s
~fpr6babilities.The testssharemuch in commonandwill yield the
in a majority of cases,althoughde Smith remarksthat their co-

“~contributestoagreateriudicialflexibility. Theauthorcommentsfurther:

It wouldbesurprising,surely,if acourtweretorefuseto setasideadecisiononthe
groundthat areasonableobservercouldnothavediscoveredfactsthatsubsequently
cameto light and which indicatedto thecourtthat therewasa real likelihood of
biasin theadjudicator.8

Dubin J.A., assumeda similarcommonsenseposition in Re W.D. Latitner
andBraywherehecitedthefollowingpassagefromJackson,Narural.Justice,

It is hard to envisage,for example,a courtholdingthat a reasonableman might
properlysuspecttheexistenceofbiasbutthatthecourtwould notintefferebec~use
it hasnotconvinceditself ofa reallikelihood of bias. In theendall turns on the
view thecourttakesof thefacts.9

In R. v. Gough (1993), 155 N.R. 81, [1993] 2 All E.R. 724 (H.L.) (atpp.
-736All E,R.)Lord Goff in theHouseof Lords (with whom theotherLaw

concurred)consideredLord Denning’scommentsin MetropolitanProp-

... Lord DenningMR looked at the circumstancesfrom the point of view of a
reasonableman,statingthattheremustbecircumstancesfrom whicha reasonable
man would think it ‘likely or probable’ that the justice~orchairman,wasbiased.
Sincehowever,thecourtinvestigatestheactualcircumstances,knowledgeof such

• circumstancesasarefoundby the courtmustbe imputedto the reasonableman:
andiii the resultit isdifficult toseewhatdifferencethereisbetweenthe impression
derivedby a reasonablemanto whom suchknowledgehasbeenimputedandthe
impressionderivedby thecourt, herepersonifyingthe reasonable.his true that
Lord DenningMR expressedthe testas being whethera reasonableman.would

• thinkit ~Iikelyorprobable’ thatthejusticeorchairmanwasbiased.If it is a correct
readingofhisjudgment(andit isbynomeansclearonthepoint) thatit isnecessar
to establishbias on a balanceof probabilities,I for. m~rpart:wouldregard:himas.
havinglaid down toorigorousatest.In myopinion, if, in. theicircumstancesof the
case(as,ascet’tained.bythecourt), it appears.thattherewas.areallikelihood, in the
senseof a realpossibility,of biason the part of a justiceor othermemberof an
inferiortribunal,justicerequiresthat thedecisionshouldnotbeallowedto stand.I
amby no meanspersuadedthat,in its original form, thereallikelihoodtestrequired

8 Supra,note7, atp.264.
9 Re W.D. Latimer Co.andBray (1974),6 0.R. (2d) 129, 52 D.L.R. (3d) 161 (C.A.) in which he

cited(at (O.R.)p. 136) apassagefrom iackson,NaturalJustice,(1973).

10-5 (A.T.)(1 994— Rel. 1)
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thatanymorerigorouscriterionshouldbeapplied.Furthermore,the testassostated
givessufficienteffect, in casesof apparentbias, to the principle thatjusticemust
manifestlybeseentobedone,andit isunnecessary,in myopinion, tohaverecourse
to a testbasedon meresuspicion,orevenreasonablesuspicion,for thatpurpose.
Finally, thereis, so far as I can see,no practicaldistinction betweenthetestas I
havestated it anda test which requiresa real dangerof bias, as statedin R. v.
Spencer;R. v. Smails[198612 All E.R.928,[1987]A.C. 128. In this way,therefore,
it maybepossibletoachieveareconciliationbetweenthetesttobeappliedin cases
concernedwith justicesandothermembersofinferiortribunalsandcasesconcerned
with jurors.

In my opinion,notwithstandingthedifferentwordingusedby the Houseof
Lords, the “real likelihood of bias” testendorsedin R. v. Goughis essentially
thesametestendorsedinCanadaby theSupremeCourtof Canadaundertheterm

reasonableapprehensionof bias
The High Court of Australia in a somewhatskepticaljudgment,Er pane

AnglissGroup,emphasizedtheneedfora“a suspicionof biasreasonably— and
not fancifully — entertainedby responsibleminds.”’0 The Court heldat page
507:

Thoserequirementsof naturaljusticearenotinfringedby amerelackof nicety,but
only when it is firmly establishedthat a suspicionmay reasonablybeengendered
in the mindsofthosewho comebeforethe tribunalor in the mindsof. the.public
that the tribunalor a memberor membersof it may not bring tothe resolutionof
thequestionsarisingbeforethe tribunalfairandunprejudicedminds.Such amind
is notneces~arilya mind which hasnotgiven thoughtto thesubject-matterorone
which, ha~i~ thoughtabout it, has,not formedany viewsor inclinationof mind
uponor with respectof it.

The impressioncreatedin the mind of the reasonableman wasalsoheldto
becrucial in ReGolQmbandCollegeofPhysiciansandSurgeonsofOntario.1’

The SupremeCourtof Canadahasdealtwith thequestionof biason several
occasions,of which the’ following are a few usefulexamples:Szilardv. Szasz’2

andGhirardosiv. MinisterofHighwaysforBritish Columbia13

In hisjudgmentin (‘ommitteefor JusticeandLiberty v. NationalEnergy
Board, LaskinC.J.C.interpretedtheforegoingdecisionin thefollowing manner:

Thiscourtin fixing on thetestof reasonableapprehensionof bias,asin G/iirardosi
v. MinisterofHigh ways (B.C.).. andagainin Blanchenev. C.f.S.Ltd. ... (where

10 ExparteAnglassGroup. 11969]A.L.R. 504.
II Re.GolombandCollegeofPhysiciansandSurgeonsofOnt. (1976), 12 OR.(2d)73,68D.L.R.

(3d)25 (Div. Ct.).
12 Szilardv. Szasz,f 1955]S.C.R.3.
13 Ghirardosiv. MinisterofHighwaysfor B.C.. [1966]S.C.R.367,55W.W.R.750,56D.L.R.(2d)

469.
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stared PigeonJ. said...that ‘a reasonableapprehensionthat theJudgemight not act in
must anentirelyimpartial manneris groundfor disqualification”),wasmerelyrestating

course whatRandJ.saidinS:ilardv.Szas:.... in speakingof the“probability or reasoned
rpose. suspicionof biasedappraisalandjudgment,unintendedthoughit be”. This test is
St as [ grounded in a firm concernthat there be rio lack of public confidencein the
~R. ~.. impartialityof adjudicativeagencies.’4

refore,
~cases The test in Canadathereforenow appearsto be whether there exists a
:erned reasonableapprehensionof bias:seeReClark.’5

useof 10.4 4~TEXT DELETED.)
10.5 ASSISTINGWITH DECISIONDRAFTING

C term

pane I discusstheextentto which counselandstaffmayassistin thepreparation
— and of decisionsandreasonslaterin this text in chapter22.
tt page

10.6 RECOMMENDED GUIDELINES
2~ty, but
ndered Theapplicablelegalprinciplesandguidelinesarerecommendedasfollows:
public NOTE: the Counselis anycounselfor the boardwhotakesanopen role in the
non of hearingroom.
amind (1) the relationshipof counselto the panel is governedby the commonlaw
orone

- f mind conceptor “apparentbias”;
(2) thepanel,in renderingitsreasonsfordecisionsin somehearings,isdeciding

tangentiallysubstantialissuesoffactandlaw betweenpartiestakingadver-
heldgo sarialpositionsaswell asdeterminingmattersbasedon thepublic interest;
rio.11 (3) the par~elmustnot, in its relationship,requestadvicein sucha manneror
several undersuchcircumstancesthat would leavean objectiveobserverto con-
;zasz’2 dudethatthereis areasonableapprehensionof bias:and

(4) adistinctionmustbemadewhethertheadviceis aboutprocedure.fact,law
energy ormixed factandlaw, andwhethertheadviceis givenbeforeor duringthe
ianner: hearingor afterthe hearinghasbeenconcluded;

(a) advice about procedurecan be given in private at any time (it is
rardosi preferableto do this publicly);
(where (b) adviceaboutfactsor mixedfactandlawoughtnot to begivenatany

timeafterthe hearingcommencesexceptpublicly, althoughthepanel
may, in private,requestcounselto elicit evidenceto clarify issuesof
fact in the openhearing(it is preferableto do sopublicly);

14 Committeefor JusticeandLibenyv. Nat. EnergyBoard.(19781 1 S.C.R. 369, 9 N.R. 115,68
t~.L.R.(3d’) 716.at D.L.R.p. 733.

15 ReClark (1982),38 O.R.t2d) 427 (Div. Ct.).

10-7 (A.T.)(1997 — Rel. 4)
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(c) adviceaboutlaw canbegiven in privatebeforeorduringthehearing,
but ought not to be given by counselafter the hearingis concluded,
except in accordancewith the procedurehereinafterset out (any
neededadviceshouldbe soughtandreceivedin public);

(d) if the panelneedslegal advicefrom boardcounselafter the hearing
hasbeenconcludedbut during its deliberations,then it shouldseek
the advicein writing andaskfor submissionsfrom all parties;

(e) undernocircumstancesshouldthecounselin the matterreadorcom-
mentupon draft reasonsfordecision:and

(f) it follows fromthis latterguidelinethatcounselshouldneverbeasked
or consentto write all or anypartof anyreasonsfordecisions. Setout belowarede’.
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